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United States Court of Appeals 
For the District of Columbia Circuit 

Filed May 3 1950 Joseph W. Stewart, Clerk 

FORM OF CLERK’S STATEMENT OF DOCKET ENT¬ 
RIES TO BE FORWARDED UNDER RULE IV 


(To accompany duplicate notice of appeal to the United 
States Circuit Court of Appeals) 

District Court of the United States 
For the District of Columbia 
United States of America 
vs. 

John F. Maragon 

1. Indictment for Perjury filed Jan. 3, 19 50 

2. Arraignment Jan. 6, 19 50 

3. Plea to indictment Plea Not Guilty Jan. 6, 19 50 

• • * • 

5. Trial by jury, April 17, 19 50 

6 . Verdict guilt Guilty on counts one and three April 26, 
19 50 

7. Judgment—(with terms of sentence) Eight (8) 
months to Two (2) years on each of counts 1 and 3, to run 
concurrently. 

BAILEY, J. entered May 2, 1950 

8 . Notice of appeal filed May 2, 19 50 
Date May 3, 1950 

Attest Harry M. Hull 

Clerk. 

By: /s/ Margaret L. Boswell 
Deputy Cleric 

• m * • 

Filed May 2 1950 Harry M. Hull, Clerk 

* * * * 

Notice of Appeal 

Name and address of appellant John F. Maragon, Mc¬ 
Lean, Va. 
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Name and address of appellant’s attorney Irvin Gold¬ 
stein, 1025 Conn. Ave., N. W. 

Offense Perjury 

Concise statement of judgments or order, giving date, 
and any sentence Verdict Guilty, Counts One and Three, 
Apr. 26, 1950; Sentenced to the Penitentiary for not less 
than eight months or more than two years on each of 
counts one and three, the sentences to run concurrently. 
Name of institution where now confined, if not on bail 
I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia 
Circuit from the above-stated judgment. 

/s/ John F. Maragon 
Appellant 

/s/ Irvin Goldstein 

Attorney for Appellant 

SEAL 

May 2nd, 1950 
Date 

A TRUE COPY 
TEST: 

Harry M. Hull, Clerk 
By /s/ Margaret L. Boswell 

Deputy Clerk 

* * * * 

S31 Filed in Open Court Jan 3 1950 

Harry M. Hull, Clerk 

FIRST COUNT: 

Introduction 

By Rule XXV of the Standing Rules of the United States 
Senate as amended by Title I, Part I, Sec. 102, of the 
Legislative Re-organization Act of 1946, and particularly 
(g) (2) (B) thereof, and by Senate Resolution S. Res. 52 
of the Eighty-first Congress, the Senate Committee on 
Expenditures in the Executive Departments or any duly 
authorized sub-committee thereof was given the duty of 
studying the operation of Government activities at all 
levels with a view to determining its economy and efficiency. 
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On July 28, 1949, a duly authorized sub-committee of that 
Committee, known as the Sub-committee on Senate Inves¬ 
tigations, held a hearing in the District of Colmnbia in 
execution of the duty thus imposed, and called before it 
as a witness John F. Maragon, who took an oath, admin¬ 
istered to him by Senator Clyde R. Hoey, Chairman of the 
Sub-committee, that he would testify truly, and then and 
there gave testimony including that which will be particu¬ 
larly referred to hereafter in this indictment. 

At the time of the administering of the oath and at the 
time of the giving of the testimony as above stated, the 
Sub-committee was conducting a hearing which it was 
authorized by law to conduct; it was a competent tribunal 
before which such oath might be administered and such 
testimony given; its Chairman who administered the oath 
was authorized to do so; and the hearing was a case in 
which the law authorized such oath to be administered. 

832 Charge 

On July 28, 1949, within the District of Columbia, 
under the circumstances above set forth, John F. Maragon 
wilfully and contrary to his oath stated the material matter 
that he did not have, either in the year 1945 or in the year 
1946, any bank account except an account in the Union 
Trust Company of Washington, D. C.; 
which was false and which John F. Maragon did not believe 
to be true when he stated it. 


SECOND COUNT: 

The Grand Jury charges: 

The allegations of the first count of this indictment 
under the heading “Introduction”, consisting of all that 
count except the final paragraph under the heading 
“Charge”, are hereby incorporated into this count. 


y\ 



Charge 

y ' On July 2S; 1949Vwithin the District of Columbia, under 
the circumstances above set forth, John F. Maragon wil¬ 
fully and contrary to his oath stated the material matter 
that during the period from the year 1945 to July, 1949, 
he did not negotiate any Government business and did not 
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/ 

/ / 

receive any money for negotiating Government business or 
for any work done/by him in connection with the Govern¬ 
ment or for doing/any business with the Government; 
which was false/and which John F. Maragon did not be¬ 
lieve to be true -when he stated it. 

THIRD COUNT: 

The Grand Jury charges: 

The allegations of the first count of this indictment under 
the heading “Introduction”, consisting of all that count 
except the final paragraph under the heading “Charge”, 
are hereby incorporated into this count. 

833 Charge 

On July 2S, 1949, within the District of Columbia, 
under the circumstances above set forth, John F. Maragon % 
wilfully and contrary to his oath stated the material mat¬ 
ter 

that when he took employment with the State Department 
on a mission to Greece he was not in the employ of any¬ 
body else and had already discontinued his employment 
with Albert Verlev & Company of Chicago, Illinois; 
which was false and which John F. Maragon did not be¬ 
lieve to be true when he stated it. 

FOURTH COUNT: 

The Grand Jury charges: 

The allegations of the first count of this indictment 
under the heading “Introduction”, consisting of all that 
count except the final paragraph under the heading 
“Charge”, are hereby incorporated into this count. 

/ Charge 

I 'a On July 28, 1949, within the District of Columbia, under 
Ihe circumstances above set forth; John F. Maragon wil¬ 
fully and contrary to Ms oath stated the material matter 
that about three months before July 28,1949, he borrowed 
five thousand dollars from his mother-in-law; which was 
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false and which John F. Maragon did not believe to be 
true when he stated it. 

/s/ George Morris Fay 
Attorney of the United States in 
and for the District of Columbia 

A TRUE BILL: 

/s/ Maurice W. Harrell 
Foreman 

* * * • 

834 Filed Jan 12 1950 Harry M. Hull, Clerk 

Plea of Defendant 

On this Gth day of January , 1950, the defendant John F. 
Maragon , appearing in proper person and by his attorney 
William A. Kehoe, Jr., being arraigned in open Court upon 
the indictment, the substance of the charge being stated 
to him, pleads not guilty thereto. 

The defendant is granted leave within Ten (10) Da/ys 
to withdraw said plea and otherwise plead as he may he 
advised. 

By direction of 
/s/ F. Dickinson Letts 
Presiding Judge 

Criminal Court #2 

• • • • 

835 Filed Jan 20 1950 Harry M. Hull, Clerk 

The defendant moves that the indictment be dis¬ 
missed on the following grounds: 

1. The indictment does not state facts sufficient to con¬ 
stitute an offense against the United States. 

2. The Grand Jury was illegally constituted in that 
fourteen (14) of said Grand Jurors were disqualified, being 
employees of the United States or District of Columbia 
Governments. 

3. The indictment is insufficient in that it fails to allege 
that a quorum of the Senate Subcommittee was present at 
the time of the alleged offense. 

4. The indictment is insufficient in that it appears there¬ 
from that the testimony given by the defendant was not 



material to any matter then pending before the said Sub¬ 
committee. 

5. The indictment, and particularly the first count 
thereof, is insufficient since it is not charged that said in¬ 
dictment and count are a true bill of the Grand Jury re¬ 
turning the same. 

/s/ Irvin Goldstein 
Irvin Goldstein 
1025 Connecticut Ave. N. W. 

Attorney for Defendant 

• • • • 

836 Affidavit 

District of Columbia SS: 

I, Irvin Goldstein, being first duly sworn, on oath de¬ 
pose and say that I am the attorney for the defendant in 
the above entitled cause, and that I have examined the rec¬ 
ords in the office of the Clerk of the United States District 
Court for the District of Columbia, and that it appears 
therefrom that fourteen (14) members of the Grand Jury 
for the October Term 1949 were employees of the United 
States Government or the District of Columbia Govern¬ 
ment. 

And affiant offers to prove the same. 

/s/ Irvin Goldstein 

Subscribed and sworn to before me this day of 

January 1950. 

Harry M. Hull, Clerk 
United States District Court 
for the District of Columbia 
Notary Public 
District of Columbia 
By /s/ Margaret Boswell 

Deputy Clerk 

• * * * 

857 MR. GOLDSTEIN: . . . There is before Your 
Honor today our motion to dismiss the indictment, 
which is predicated upon several grounds. 

The first of which is that the grand jury is illegally 
constituted because of the presence on the grand jury of 
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fourteen persons in the employ of the United States. At¬ 
tached to the motion is my affidavit that that fact appears 
of record in the Court, and accompannied also by an 
offer to prove it. If it is disputed by the Government, if 
the fact that fourteen Government employees were on the 
grand jury is disputed by the prosecution, I would like 
to prove the fact from the records of this Court. 

MR. MURRAY: We do not dispute that fact. 

# * # # 

837 Filed Feb 3 1950 Harry M. Hull, Clerk 

On this 30th day of January, 1950, came the attor¬ 
ney of the United States; the defendant in proper person 
and by his attorneys, Irvin Goldstein, Esquire, William 
A. Kehoe, Jr., Esquire, Edward J. Hayes, Esquire, and 
Fred Wright, Esquire; whereupon the defendant’s motion 
to dismiss the indictment, coming on to be heard, after 
argument by counsel, is by the Court denied; and there¬ 
upon the defendant’s motion for a bill of particulars, com¬ 
ing on to be heard, after argument by counsel, is by the 
Court granted as to paragraph one, and is by the Court 
denied as to paragraphs two and three. 

Bv direction of 
•» 

T. Alan Goldsborough 
Presiding Judge 
Criminal Court #3 

* • • * 

845 Filed Apr 26 1950 Harry M. Hull, Clerk 

On this 26th day of April, 1950, came again the 
parties aforesaid, in manner as aforesaid, and the same 
jury as aforesaid in this cause, the hearing of which was 
respited yesterday; whereupon the said jury after hear¬ 
ing further of the evidence and instructions of the Court, 
alternate juror No. 1, Naomi J. Bingman, is discharged 
from further consideration in this case. The jury retires 
to consider their verdict. 

The jury returns into Court and upon their oath say that 
the defendant is guilty on count one, not guilty on count 
two and guilty on count three as charged in the indict- 



ment. The Court directs that a Judgment of Acquittal 
be entered on count four. 

The case is referred to the Probation Officer of the Court 
and the defendant is committed to the District Jail. 

By direction of 
Jennings Bailey 
Presiding Judge 
Criminal Court #2 
* # * # 

849 Filed May 3 1950 Harry M. Hull, Clerk 

Judgment and Commitment Cr. Form No. 25 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
DIVISION 

United States of America 
v. 

John F. Maragon 
No. 77-50 

On this 2nd day of May, 19 50 came the attorney for the 
government and the defendant appeared in person and by 
counsel, Irvin Goldstein , Esquire, and Edward J. Hayes, 
Esquire. 

IT IS ADJUDGED that the defendant has been con¬ 
victed upon his plea of not guilty and a verdict of guilty 
of the offense of Perjury. 

as charged in Counts One and Three, and the court hav¬ 
ing asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no suf¬ 
ficient cause to the contrary being showm or appearing to 
the Court, 

IT IS ADJUDGED that the defendant is guilty as 
charged and convicted. 

IT IS ADJUDGED that the defendant is hereby com¬ 
mitted to the custody of the Attorney General or his author¬ 
ized representative for imprisonment for a period of 

Eight (8) Months to Two (2) Years on Count One; 

Eight (8) Months to Two (2) Years on Count Three; 

Said sentence by the counts of the indictment to run con¬ 
currently. 
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IT IS ORDERED that the Clerk deliver a certified copy 
of this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy serve 
as the commitment of the defendant. 

/s/ Jennings Bailey 

United States District 
Judge. 

* # * * 

22 MR. GOLDSTEIN: If Your Honor please, at 
this time I challenge juror No. 1 for cause because 
of his employment by the United States. 

THE COURT: Would the fact that you are employed 
by the United States affect your verdict in this case 
in any way? 

MR. AGNEW: No, sir. 

MR. GOLDSTEIN: The challenge is because of im¬ 
plied bias, since this controversy will center largely 
around, and they will be called as witnesses for the Gov¬ 
ernment, members and employees of a subcommittee of 
the Senate Committee on Expenditures and Budget. 

THE COURT: Well, have you asked this particular 
juror whether he is so employed? 

MR. GOLDSTEIN: No, sir—oh, yes, sir; he is em¬ 
ployed by the Government. 

THE COURT: Yes. but not by this subcommittee? 
MR. GOLDSTEIN: No, sir. 

THE COURT: I deny the challenge. Are you con¬ 
tent otherwise? 

* * • • 

31 MR. GOLDSTEIN: I understand that we have 
exhausted our challenges, if Your Honor please. 

May I ask the array generally how many of the 

32 jurors now employed by the United States Govern¬ 
ment or by the District Government? 

(Jurors Nos. 3,4, and 6 raised their hands.) 

MR. GOLDSTEIN: Jurors Nos. 3, 4, and 6. None 
of you other folks are employed by either the District 
or the Federal Government? 

(There was no response.) 
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MR. GOLDSTEIN: Is it Miss or Mrs. Canter? 

MRS. CANTER: Mrs. Canter. 

MR. GOLDSTEIN: Where is Mr. Canter employed? 
MRS. CANTER : He is a baker. He is not employed 
by the Government. 

MR. GOLDSTEIN: By whom is he employed? 

MRS. CANTER: Crusty Pie Company. 

MR. GOLDSTEIN: As to each of these jurors who 
are presently employed by the Government, if Your Honor 
please, we wish to challenge for cause. 

THE COURT: I overrule the challenge. 

• * * • 

85 Senator Clyde Hoey 

was called as a witness and, being first duly swrorn, 
was examined and testified as follows: 

Direct Examination 

BY MR. MURRAY: 

# # # # 

88 Q Senator Hoey, what investigation of the sub¬ 
committee was being pursued at the time Mr. Mara- 
gon was called as a witness ? A Our committee was 

89 investigating what was known as five percenters in 
dealings wdth the Government, and we were doing 

it under the authority which w^e understood we had re¬ 
lating to the investigations conducted with reference to 
any economies or efficiency in the administration of gov¬ 
ernment or any untoward things that happened in the 
administration of government. 

# # # * 

90 Q I will ask you, Senator, to explain in what 
way the financial status of Mr. Maragon, at the time 

he was examined and for some years prior thereto, was 
relevant in the inquiry and interrogation of the committee. 
MR. GOLDSTEIN: Pardon me, Senator. 

Have you finished, Mr. Murray? 

MR. MURRAY: Yes, sir. 

MR. GOLDSTEIN: I object to that, Your Honor. 


12 A 


THE COURT: I overrule the objection. 

A We were examining— 

MR. MURRAY: Pardon me. 

THE WITNESS: He overruled it. 

MR. MURRAY: I am sorry. 

THE WITNESS: We were examining into transac¬ 
tions by outside parties with the different agencies of 
government, and especially with a view to people who 
were transacting matters with the Government represent¬ 
ing other people, or alleged to represent them, for com¬ 
pensation; and in the course of the investigation we were 
investigating with reference to the activities of Mr. Mara- 
gon. 

• • • * 

91 THE WITNESS: In the course of that investi¬ 
gation we asked Mr. Maragon certain questions with 

reference to his employment by individuals having to do 
with Government matters and with reference to his ap¬ 
pearance before agencies of Government representing 
parties and also with reference to his employment by 
other people and also as to the compensation 'which he 
had received in connection with any of these transactions; 
and in the course of that, as a verification of it, we asked 
him to produce his income tax returns for certain years, 
1945,1946, and 1947, which he did; and then he was exam¬ 
ined with reference to those income tax returns; and, in 
that connection also, with reference to any compensation 
which he might have received from clients or people 

92 who had employed him in any of these transactions 
with the Government. 

• # * * 

Q I will ask you if you recall his being asked whether 
he had any bank account except an account which was 
mentioned in the question. A I do recall that he was 
asked that question and he stated that he did not have 
any bank deposits or accounts anywhere except the bank 
which he had given and the information with reference 
to that. 
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• • * • 

102 Cross Examination 
BY MR. GOLDSTEIN: 

Q Senator, are yon familiar with the transcript of 
the testimony that Mr. Murray read from? A I am 
reasonably familiar with it. I heard all the testimony at 
the time. I have not read it all over since then. 

Q Can you say whether or not this transcript, which 
is described as Government Exhibit 2, correctly describes 
and records everything that occurred at the time of the 
executive session in which we are interested? A To the 
best of my knowledge, it does. 

Q It does. Now, Senator, I would like to ask you about 
this question of Senator Mundt’s. Would you mind tak¬ 
ing a look at this? I think it would probably be well if 
you would commence reading at the bottom of page 1932— 
without reading it aloud, Senator; to yourself—to refresh 
your recollection as to what occurred. A I see that part. 

Q Now, it is vour recollection that this question of 
Senator Mundt’s should read this way: “from a salary 
and expense”? A My understanding was that the ques¬ 
tion was somewhat involved, as you see, and my 

103 understanding was that he was asking if “you were 
getting salary and expenses.” 

Q I mean the whole thing does not seem to make any 
sense. A Well, I think, as I say—I think the question 
is a little involved there, as recorded, but my recollection 
of Senator Mundt’s question was that he was asking 
whether he was receiving salary and expenses from the 
State Department. 

Q Senator, do I understand your testimony to be that 
the question as recorded is not correct; that the question 
was, “This was from a salary and expenses?” and then 
something about the State Department? A No, I am 
not saying it is not recorded correctly, but I am saying 
that the question as it appears there seems to be some- 
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what involved. It is possible the stenographer took it 
down as Senator Mundt propounded it, but what I under¬ 
stood was that he was asking the question as to whether 
or not he got salary and expense, although the exact word¬ 
ing there does not make that clear. 

Q Well, Senator, I do not quite follow you. What I 
was interested in finding out was whether or not, from 
your recollection, this question is correctly reported in 
the transcript. A Well, as I indicated, I am not sure 
that it is correctly reported, because sometimes, you know, 
these questions that are asked are rather involved 
104 in the asking; but I was just telling you my under¬ 
standing of it. 

• # • • 

117 George E. Sexauer, 

was called as a witness and, being first duly sworn, 
testified as follows: 

Direct Examination 
BY MR. MURRAY: 

Q Mr. Sexauer, will you state your full name? A 
George H. Sexauer. 

Q Will you spell your last name, please? A S-e-x- 
a-u-e-r. 

Q You are connected with a bank? A Yes. 

Q What bank is it, Mr. Sexauer? A The National 
Bank of Commerce, San Antonio, Texas. 

Q What is your position with that bank, Mr. Sexauer? 
A Assistant cashier. 

* * • • 

118 BY MR. MURRAY: 

Q I show you, Mr. Sexauer, a card, attached to 
which, with scotch tape, is a smaller one. Together they 
have been marked as Government Exhibit 4 for identi- 
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fication. Is that a record of the bank that you men- 

119 tioned? A Yes, sir—this card here. 

• * * * 

Q Was it the regular course of that bank to keep that 
record and to make it at or about the time of the matter 
it records? A This was the opening signature card. 

• • * * 

MB. MURBAY: Your Honor, may I correct the rec¬ 
ord? The previous questioning of this witness has had 
relation to a record which is marked as Government Ex¬ 
hibit 4-A, instead of Government Exhibit 4, as I had said. 
I handed them out of order to the witness. 

I offer in evidence, if the Court please, Government 
Exhibit 4-A. 

# # * * 

120 BY MR. MURRAY: 

Q Mr. Sexauer, do you know a man named John 
F. Maragon? A Well, I waited on a man by the name 
of John F. Maragon. 

Q Do you know him if you see him? I will ask you if 
you see him in this court room—in the fore part of the 
court room, in front of you. Look around in the fore 
part of the court room and see if you are able to identify 
him. A Well, I remember him as being— 

Q No; do not undertake to describe him. See the 
people around here and state whether you find among them 
the man that you have referred to. If you do not, just 
say you are unable to. A I couldn’t positively say any 
one man is he. 

« • • * 

123 BY MR. MURRAY: 

Q Mr. Sexauer, attached to the larger of these 
two cards—that is, attached to the signature card—is a 
smaller card. A Yes, sir. 

Q Was that card given to you by an individual? A 
Yes, sir. 
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Q Was lie the one who signed the signature card? A 
Yes, sir. 

Q He presented that smaller card as his card to iden¬ 
tify him? A That is right. 

Q Did he say that he was the person whose name 
appears on that smaller card? A Yes, sir. 

* • * • 

124 BY MR. MURRAY: 

Q Mr. Sexauer, I put before you now a large 
number of deposit tickets which have been marked as Gov¬ 
ernment Exhibits 4-B through 4-W, and will ask you 
whether they are records of the bank kept in the regular 
course of business, in the way you have stated the first 
record was. A Yes, sir. 

* • • • 

BY MR. MURRAY: 

125 Q 1 will ask you whether the signature card, 
Government Exhibit 4-A; the sheets, Government 

Exhibit 4; and the slips, Government Exhibits 4-B 
through 4-W, all relate to the same account in that bank. 
A Yes, sir, they do. 

* * • # 

126 Q Is there any difference between the way that 
first deposit was made, and the other, subsequent 

deposits were made? A The first deposit was made di¬ 
rectly with me, and the rest of them were mailed in. 

* • • • 

158 BY MR. MURRAY: 

Q Mr. Sexauer, I have put before you there a 
number of bank checks which are marked in consecutive 
order as Government Exhibits 5-A, 5-B, and so forth. 

I will now show you the ledger sheets of the National 
Bank of Commerce, of San Antonio, Texas, which you 
identified yesterday, that being Government Exhibit 4, 
and ask you, first, this preliminary question: Do those 
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ledger sheets show withdrawals made from the account? 
A Yes, sir. 

• • * * 

159 Carmine, S . Bellino 

was called as a witness and, being first duly sworn, 
testified as follows: 

160 Direct Examination 
BY MR. MURRAY: 

Q Mr. Bellino, will you please state your full name. A 
Carmine S. Bellino. 

Q What is your occupation, Mr. Bellino? A I am a 
certified public accountant. 

Q Have you performed services for the Subcommittee 
on Investigations of the Senate Committee on Expendi¬ 
tures in the Executive Departments? A Yes, sir; I have 
been performing accounting and consulting services for 
that committee. 

• * t • 

Q Do you know John F. Maragon? A Yes, sir. 

Q Can you identify him here in court? A That gen¬ 
tleman over there (indicating). 

MR. MURRAY: May the record indicate that the wit¬ 
ness has identified the defendant? 

BY MR. MURRAY: 

Q In the month of July did Mr. Maragon have a con¬ 
versation with you in which he said anything about an 
account in the National Bank of Commerce, in San 

161 Antonio, Texas? A Yes, sir. 

Q On what date did that conversation take place 
the first time that matter was ever mentioned between 
you? A On July 29,1949, was the first time, sir. 

Q When was that in relation to the time he gave testi¬ 
mony before the subcommittee—the Hoey subcommittee? 
A That was the following day. 
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Q That is, he had testified on the 28th of July, and it 
was July 29th that you had the conversation? A Yes, 
sir. 

Q Where did that conversation take place? A In 
room 112-C of the Senate Office Building. 

Q WTio besides you and Mr. Maragon were present, if 
anybody else? A Mr. Flannagan—Francis Flannagan— 
now the counsel of the committee. 

Q WTiat did Mr. Maragon say on that occasion in re¬ 
gard to this bank account? A Mr. Maragon stated that 
he did have an account in the San Antonio Bank; that it 
was opened sometime in 1942 or 1943; and that it was 
during the time that he was taking tours to Mexico. He 
stated that he was being paid in cash by the people going 
on the tours and that he carried cash around in his pock¬ 
ets, since he had to pay various expenses; and when he 
got down to San Antonio, he deposited that money 
162 in the San Antonio bank. 

Q On that occasion was any mention made by 
him of checks on that account? A He stated that the 
first deposit in the account was a check which represented 
the proceeds of an estate in which his wife had an in¬ 
terest. He stated that at the time the amount of money 
was around $2,500. 

Q Did he say anything on that occasion about then 
having any canceled checks from that account? A Dur¬ 
ing our interview, he had occasion to call his wife on the 
telephone, and he asked me to listen in on the extension 
phone. They discussed whether there were any available 
checks on any of these bank accounts, specifically the San 
Antonio bank account. 

His wife indicated that she had cleaned out the closet, 
and to her knowledge there were no checks. 

But he said, “Well, no; I remember that there are 
some checks up in the attic. I will get them, and I will 
bring them in to you tomorrow.” 
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Q That is, speaking to yon, he said that? A Yes, sir. 
Q Did he come in the next day? A The following 
day, on July 30, he came in and handed me a batch of 
sixty-two checks drawn on his account in the National 
Bank of Commerce, San Antonio. 

163 Q You might go through these that I show 
you, sir, beginning with a check marked, on the 

back, “Government Exhibit 5-A,” and continuing in order 
with 5-B, 5-C, and so forth. Look at those there in your 
hand, and I will then ask you a question. A Yes, sir. 

Q Are they some of the checks that Mr. Maragon gave 
you on July 30? A Yes, sir; these are some of the 
checks that Mr. Maragon turned over to me. 

• • * * 

(A group of checks were marked as Government Ex¬ 
hibits 5-R through 5-J-2 for identification.) 

MR. MURRAY: Those so far looked through are 5-A 
to 5-Q, inclusive. I now show a group beginning 

164 with 5-R to the witness. 

BY MR. MURRAY: 

Q Go through these, and when you have finished, indi¬ 
cate what they are. 

You have finished looking at them? 

A Yes, sir. 

Q Are these checks that were just now shown to you 
the additional checks of the group that were given to you 
by Mr. Maragon on July 30? A Those checks aggregate 
62, which equal the number he turned over to me, and 
they were compared with my work papers last evening, 
and the amounts are identical with those particular checks. 
I should say they are the ones, yes, sir. 

• • • • 

185 George H. Sexauer 

was recalled as a witness and, having been previ¬ 
ously duly sworn, testified further as follows: 
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186 Direct Examination 

(Resumed) 

BY MR. MURRAY: 

Q Mr. Sexauer, there are now before you the ledger 
sheets of the San Antonio Bank, Government’s Exhibit 4, 
and a group of checks, 62 in number, we think, beginning 
with Government Exhibit 5-A and running in consecutive 
order thereafter. 

Have you examined previously to taking the stand those 
checks and compared them with withdrawal notations on 
the ledger sheets of your bank? A Yes, sir. 

Q Are you able to say that the checks, Government 
Exhibits 5-A and so forth, are checks which were drawn 
upon that account and cleared through the accounts of 
your bank in San Antonio ? A Yes, sir. 

# * * * 

218 MR. MURRAY: May it please Your Honor and 
members of the jury: I shall now read to you a 
volume of proceedings which has been marked and is in 
evidence in this case as Government Exhibit 2. It begins 
on page 1913. 

EXECUTIVE SESSIONS 

CONTINGENT COMMISSIONS AND PROCUREMENT 

ACTIVITIES 

Thursday, July 28, 1949 
United States Senate, 

Subcommittee on Investigations of Committee on 
Expenditures in the Executive Departments, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 4:30 
o’clock p. m., in Room 337, Senate Office Building, Senator 
Clyde R. Hoev presiding. 

Present: Senators Hoey, O’Conor, McCarthy, Mundt, 
and Margaret C. Smith. 
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William P. Rogers, Chief Counsel; Francis D. 

219 Flanagan, Chief Assistant Counsel; Carmine S. 
Bellino, Accounting Consultant; Ruth Young, Clerk. 

SENATOR HOEY: You may proceed. 

MR. ROGERS: Mr. Reporter, I would like to ask you 
to take the names of the Senators present, and in the 
course of this hearing, if any Senator leaves the room, 
will you note that in your record so the record will clearly 
show who was present at all times. 

SENATOR HOEY: Just for your information, let me 
call the roll. 

(The following Senators answered to their names: 
Mundt, Smith, McCarthy, 0’Conor.) 

SENATOR HOEY: Mr. Maragon, will you hold up 
your right hand? 

Do you solemnly swear to tell the truth, the whole truth, 
and nothing but the truth, so help you God? 

MR. MARAGON: Ido. 

SENATOR HOEY: I am going to ask Mr. Rogers to 
open up on the questions because he is familiar with this. 

MR. ROGERS: Mr. Maragon, what is your present 
address? 

MR. MARAGON: McLean, Virginia. 

MR. ROGERS: How long have you lived there? 

MR. MARAGON: Since 1932. 

MR. ROGERS: Do you own your own house 
there? 

220 MR. MARAGON: That’s right. 

MR. ROGERS: When did you build the house? 
MR. MARAGON: It has not been completed yet. 

MR. ROGERS: You are in the process of building it 
now? 

MR. MARAGON: That’s right. 

• * • • 

MR. MARAGON: I show you a copy of a tax return 
dated 1945 which you have supplied to the staff”— 
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THE COURT: Just a minute. I take it that that was 
a part of the question addressed to Mr. Maragon. 

MR. GOLDSTEIN: It says here, “Mr. Maragon.’’ I 
suppose that the transcript is incorrect. 

MR. MURRAY: Your Honor, we neglected to clear 
that up through the reporter. 

THE COURT: Apparently it is a question addressed 
to Mr. Maragon. 

MR. MURRAY: Yes, Your Honor. I shall have to 
read it as it is. 

Repeating what I started to say: 

“Mr. Maragon. I show you a copy of a tax return 
dated 1945 which you have supplied to the staff and I ask 
you if that is a correct copy of your tax return for the 
year 1945 ? 

MR. MARAGON: That is right. 

221 MR. ROGERS: And that shows that your total 
income for that year of $7740; is that right? 

MR. MARAGON: That’s right 

MR. ROGERS: It shows $1740 from the Baltimore & 
Ohio Railroad and $6,000 from the Albert Yerley Com¬ 
pany, Chicago, Illinois. 

MR. MARAGON: That’s right. 

MR. ROGERS: Did your wife file a separate return 
in 1945? 

MR. MARAGON: Yes. 

MR. ROGERS: Do you know approximately what in¬ 
come she had? 

MR. MARAGON: She had been working for the De¬ 
partment of Agriculture for the past twelve years, I be¬ 
lieve ; and I believe her salary is around $2500 or $2600. 

MR. ROGERS.: That would be approximately her total 
income? 

MR. MARAGON: That’s right. 

MR. ROGERS: So between the two of you, your in¬ 
come for 1945 was about $10,000? 

MR. MARAGON: That’s right. 
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MR. ROGERS: Now I show you your income tax re¬ 
turn, a copy of it, for 1946 which shows $6,000 from Albert 
Verley Company and $1809 from the United States State 
Department, totaling $7809.19. Is that a correct 

222 copy of your 1946 income return? 

MR. MARAGON: That’s right. 

MR. ROGERS: And was your wife’s return in 1946 
about the same as in 1945? 

MR. MARAGON: I believe she got an increase at that 
time. 

MR. ROGERS: To what amount, do you know? 

MR. MARAGON: I don’t know. When I left the Gov¬ 
ernment in 1933, I believe—it could have been $200 in¬ 
crease. 

MR. ROGERS: So it was about the same neighborhood 
as her previous income? 

MR. MARAGON: That is right. 

MR. ROGERS: I show you copy of return for 1947 
which you supplied the staff, which shows a total income 
of $4860; $4200 from Charles M. Ingersoll, and $660 is 
interest on B & O bonds. Is that a correct copy of your 
1947 income tax return? 

MR. MARAGON: That is right. 

MR. ROGERS: I have your 1948 return of which you 
have supplied a copy. It shows $1400 from J. Buncher 
Company and $1250 from Albert Verley, totaling— 

MR. MARAGON: That’s right. 

MR. ROGERS: Was your wife’s income from 1947 
and 1948 about the same as for the previous year, 1946? 

MR. MARAGON: That’s right 

223 MR. ROGERS: Do you have something else you 
want to add to that? 

SENATOR HOEY: I am afraid we must interrupt the 
proceedings temporarily so that we may vote. 

(At 4:45 p. m. a recess was taken until 5:25 p. m.) 

(Senators Hoey, Mundt, Smith, and McCarthy resumed 
their seats.) 
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MB. KOGEBS: To continue, what work had you done 
before 1945? Did you work for the Baltimore and Ohio 
Bailroad? 

MB. MABAGON: Yes, sir. 

MB. BOGEBS: For how long? 

MB. MABAGON: I believe it was six years. 

MB. BOGEBS: What had you done before that? 

MB. MABAGON: Before that I was with the Bitumi¬ 
nous Coal Commission. 

MB. BOGEBS: What was your income with the 
B&O? 

MB. MABAGON: It was pretty close to $3,000. 

MB. BOGEBS: A year ? 

MB. MABAGON: Yes, sir. 

MB. BOGEBS: Now, at the end of 1944, can you give 
the committee what your total worth was? How much 
you were worth? 

MB. MABAGON: Well, when I left the B&O, which 
was in July 1945, I received a telephone call from 
224 San Francisco. I had about $9,000 or $11,000 in 
B&O bonds. It was at the suggestion of the Gen¬ 
eral Passenger Agent, Mr. Daniel L. Mooreman, my su¬ 
perior when I first started to work, that he counseled me 
to buy the B&O bonds; and as I was going along, I was 
purchasing such bonds from the Orvis Brokerage Com¬ 
pany which Mr. Mooreman was still doing business with. 

MB. BOGEBS: So that in July 1945 you had about 
$7,000 worth of B & O bonds. Did you own any other 
property? 

MB. MABAGON: We had an option, that is, a down 
payment on a bungalow in Virginia where I have been 
residing. 

MB. BOGEBS: How much was that down payment? 

MB. MABAGON: I believe that down payment was a 
little over $3,000. 

MB. BOGEBS: Did you own any other property? 

MB. MABAGON: No, sir. 
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MR. ROGERS: You did not have any stocks ? 

MR. MAR AGON: No, sir. 

MR. ROGERS: Did you have any bank accounts at 
that time ? 

MR. MARAGON: I had a bank account with the Union 
Trust. 

MR. ROGERS: Union Trust Company in Washington? 

MR. MARAGON: When I started to work with 
225 the B & 0, shortly after that I opened a bank 
account. 

MR. ROGERS: You opened a bank account shortly 
after you went with the B & 0 ? 

Do you recall how much money you had in the bank 
when you left the B & 0 ? 

(Senator O’Conor resumed his seat.) 

MR. MARAGON: No, I don’t, Mr. Rogers. 

MR. ROGERS: Can you give the committee some 
idea? 

MR. MARAGON: I can get those records from the 
bank. I think those will be the most accurate. I couldn’t 
get to tell you what it was, but I still had the privilege to 
ask them to give me statements, what my account was on 
the day I started to work with the B & 0. 

MR. ROGERS: Let’s fix a definite time on the ques¬ 
tion here. Let’s fix July 1945. The committee is inter¬ 
ested now in what your total worth was at that time. You 
said you had $9,000 to $11,000 worth of bonds. Then you 
had $3,000 deposit on a house. Did you have any other 
property? 

MR. MARAGON: No, but I think I can answer the 
question now. In addition to the bonds that I accumu¬ 
lated during my employment with the B & O, I believe 
my balance with the bank was pretty close to $4,000, some¬ 
thing like that. 

MR. ROGERS: Four thousand dollars ? 

MR. MARAGON: Something like that; that’s 
right. 


226 
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MR. ROGERS: Did your wife have a, deposit in 1945? 

MR. MARAGON: She was having her own deposit in 
the bank nearby where she was employed on the water¬ 
front. 

SENATOR McCARTHY: I don’t know yet from the 
testimony whether the $9,000 or $11,000 is face value of 
the bonds or actual value. 

MR. ROGERS: Did you hear Senator McCarthy’s 
questions? 

MR. MARAGON: We were purchasing those bonds— 
I believe, Senator, the highest price we paid was 73 or 
731/0 percent which on a $1,000 bond will be $730; around 
that figure, yes. I was compelled to sell them two months 
afterwards. 

SENATOR McCARTHY: Mr. Rogers was developing 
how much your net worth was at that time. The face 
value of a bond is often so far out of line with the actual 
value and what I wanted to know was when you said 
“from $9,000 to $11,000,” were you referring to the face 
value of the bonds or what they would be worth on the 
open market as of that time. 

MR. MARAGON: Face value of the bonds. 

MR. ROGERS: Now, did you have any cash that you 
kept that was not in a bank account? 

MR. MARAGON: No, sir. 

227 MR. ROGERS: You did not deal in cash very 
much, did you? 

MR. MARAGON: Not very much. 

MR. ROGERS: Can you give the committee any idea 
of the deposits you had in the Union Trust Company in 
1945? 

MR. MARAGON: Not unless I get the record from 
the bank because it has been so long. 

MR. ROGERS: Could you estimate ? 

MR. MARAGON: Not very well, sir. 

MR. ROGERS: Can you come within $5,000 what your 
deposits would be? 
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MR. MARAGON: Well, say, possibly $7,000. 

MR. ROGERS: In other words, it might have been 
$7,000 up to $10,000? 

MR. MARAGON: Something like that. 

MR. ROGERS: It would not have been more than 
that? 

MR. MARAGON: I don’t think so. 

MR. ROGERS: Bid you have any cash transactions 
that did not clear through the bank? That is, of any size? 

MR. MARAGON: No; I don’t recall of any. 

MR. ROGERS: Did you have any cash transactions 
that did not clear through the bank that, say, amounted 
to more than $1,000? 

MR. MARAGON: It might have been because I 
228 recall when the estate of my wife was settled—her 
father died a few years ago in Snow Hill, Maryland 
where she was born—the estate had to wait two or three 
years. There were five or six children in the family and 
I believe we made a trip down there and my wife settled 
and I believe we come up here to Washington with about 
$2,000—$2,200. 

MR. ROGERS: Cash? 

MR. MARAGON: Yes, sir. 

MR. ROGERS: Now, in 1945, what sources of income 
did you have? 

MR. MARAGON: In 1945, I left the B & O, in July 
1945. 

MR. ROGERS: From January until July 1, 1945, did 
you have any income other than that which you received 
from the B & O? 

MR. MARAGON: No, sir. 

MR. ROGERS: None at all? 

MR. MARAGON: No, sir. 

MR. ROGERS: Did you have any money that repre¬ 
sented loans that you had made to anybody that was re¬ 
turned to you during that period? 
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MR. MAR AGON: I don’t understand what you mean 
by loans. 

MR. ROGERS: Did you have any other financial deals 
at all except for the money that you received from 

229 the B & 0 ? 

MR. MARAGON: I used some of the money. 
What happened was this—a gentleman by the name of 
Gaston in Washington—he is a so-called broker—and he 
approached me and he says, “John, do you have any 
money that you want to make some substantial profit?” 

MR. ROGERS: Just in the interest of time, rather 
than go through each conversation you had, did you loan 
the man some money? Is that what you are getting at? 

MR. MARAGON: No, he come to me with a proposi¬ 
tion to purchase a note. For instance, if the note was 
$2,000, he would sell to me for sixteen and then I will put 
the note in a bank and get the full amount plus interest. 

MR. ROGERS: In other words, you would give him 
$1600 and he would give you a $2,000 note and later on 
he would repay you $2,000? 

MR. MARAGON: He made payments himself, monthly. 
MR. ROGERS: What was his name ? 

MR. MARAGON: Castell,I think. He left. You know 
he was here; it was in 1945. 

MR.ROGERS: Castell? 

MR. MARAGON: Something like that. 

MR. ROGERS: What kind of business was he in? 

MR. MARAGON: He was a person who would go out 
and sell a restaurant, negotiate a sale from me to 

230 you; and then he would get a commission for his, 
say, five percent. If his commission happens to be 

$2,000, he will receive his commission in the form of a 
note and his note has priority above any other transactions 
in this sale. Then he would sell the note at a discount 
to get whatever he could get out of it. So that was the 
transaction. 
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MR. ROGERS: You cannot give us any better idea of 
who he is, just that his name is Castell; that is all? 

MR. MARAGON: That is right. 

MR. ROGERS: When was the last time you saw him? 

MR. MARAGON: Saw him in—I believe I saw him 
about three months ago here in Washington. 

MR. ROGERS: Did you have any other transactions 
that were similar to that? 

MR. MARAGON: No, sir. 

MR. ROGERS: Just one transaction for $2,000 ? 

MR. MARAGON: Yes, sir. 

MR. ROGERS: Did you have any other month that 
came in to you in any form? 

MR. MARAGON: Except what I reported to the Gov¬ 
ernment, sir. 

MR. ROGERS: On your income tax ? 

MR. MARAGON: That is right. 

MR. ROGERS: So that your only income in 1945 was 
the money that you received from the B & 0, the 
231 money that you repaid by a man named Castell? 

MR. MARAGON: That is right. 

MR. ROGERS: Did you receive any amounts from any¬ 
body else except what vou reported to Internal Revenue? 

SENATOR MCCARTHY: I do not quite follow. Did 
Mr. Maragon say that he only had the one transaction 
with this Castell? Was that a series of transactions? 

MR. MARAGON: That is right, sir. 

MR. ROGERS: One transaction ? 

MR. MARAGON: That’s right, sir. 

MR. ROGERS: That was in 1945 ? 

MR. MARAGON: That’s right, sir. 

MR. ROGERS: So that your bank account, I gather, 
would not reflect much more than, say $8,000 to $10,000 
by way of deposits; is that correct? 

MR. MARAGON: That’s correct. 

MR. ROGERS: In 1945? 

MR. MARAGON: Yes. 
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MR. ROGERS: How about your wife? Did she have 
any income except that she reported? 

MR. MARAGON: The only income she reported was 
the income from the employment in the Government, and 
as I understand that is automatically taken out of her 
salary. 

MR. ROGERS: As far as you know, she never had 
cash on hand? 

232 MR. MARAGON: No, sir. 

MR. ROGERS: You never heard her discuss it? 

MR. MARAGON: I do know, because when we started 
to build this house, I had to take my bonds and take a 
loss of close to $2,000 to sell them two and a half months 
ago to keep up the building of the house. 

MR. ROGERS: She then did not have any cash? 

MR. MARAGON: No, sir. 

SENATOR HOEY: When did she get this $2200 you 
spoke of from her father’s estate? 

MR. MARAGON: About four or five years ago, Sena¬ 
tor. 

SENATOR HOEY: Prior to 1945 ? 

MR. MARAGON: That’s right, sir. 

SENATOR HOEY: All right. 

MR. ROGERS: Now, did you have any other income 
at all that you have not told the committee about in 1945 
after you left the B & O? 

MR. MARAGON: Mr. Rogers, I don’t recall anything 
because I remember—give me just a second, I will appre¬ 
ciate it. I am in San Francisco, or put it this wav: On 
July 1945, our office, the B & O, received instructions from 
Mr.”— 

the initial looks like “O”. 

MR. GOLDSTEIN: It is “D”. 

MR. MURRAY: “On July 1945, our office, the 

233 B & 0, received instructions from Mr. D. I. Long, 
Transportation Officer of the White House, request¬ 
ing the B & 0 to arrange to send the presidential car to 



31A 


San Francisco in the event President Truman who was to 
fly out there and the weather was bad, to return by train. 
I ride to San Francisco with the presidential car as rep¬ 
resentative of the B & 0, together with three Secret Serv¬ 
ice agents guarding the car. I stay at the Fairmont Hotel 
and the fourth day there I receive a telephone call from 
Chicago, Illinois from Mr. David A. Bennett, President of 
Albert Verley Company on Superior Street. Mr. Bennett 
told me on the phone that since the liberation of Europe 
is about completed, he had heard of me and my experience 
in languages and so forth and so on and that he wanted to 
employ me with his company to go to Europe to reestab¬ 
lish his essential oil business with various houses through¬ 
out Europe. 

I told Mr. Bennett I will discuss the matter upon my 
return to Washington. 

When I returned to Washington, Mr. Bennett met me 
in Washington, together with Mr. Harry G. Hoffman, 
President of the Hoffman-York Advertising Company, 606 
Century Building, Milwaukee, Wisconsin. The three of us 
then discussed this offer. It was decided that myself and 
Mr. Hoffman proceed to Europe by air and make 
234 immediate contacts with the Albert Verley Company 
representatives. 

MR. ROGERS: Did they give you any advance money 
then? 

MR. MARAGON: I am coming into that, sir. 

MR. ROGERS: Can you make it a little bit shorter? 

MR. MARAGON: I want to give you the picture, how 
I was dragged into the whole deal. 

I resigned my position with the B & 0 and Mr. Bennett 
employed me as full-time employee at $1,000 a month or 
$12,000 a year. 

MR. ROGERS: When was that ? 

MR. MARAGON: Beginning July 1945. 

MR. ROGERS: You got $1,000 a month ? 
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MR. MARAGON: That’s right, sir; $12,000 a year; 
full employment. 

MR. ROGERS: So that in 1945 you got $6,000 from 
Mr. Bennett? 

MR. MARAGON: That’s right. 

MR. ROGERS: In addition to B & O stuff? 

MR. MARAGON: That’s right. 

MR. ROGERS: Did you get any expense money ? 

MR. MARAGON: To Europe ? 

MR. ROGERS: Yes. 

MR. MARAGON: Oh, yes. 

235 MR. ROGERS: How did he pay you that ? 

MR. MARAGON: Mr. Hoffman and I proceeded 
to Europe. 

MR. ROGERS: How did Mr. Bennett give you the 
money? 

MR. MARAGON: In letters of credit. 

MR. ROGERS: How much? 

MR. MARAGON: He gave the money to Mr. Hoffman 
and Mr. Hoffman had the money. I was not handling it. 
It was $5,000. 

MR. ROGERS: Now, you loaned no other money except 
the one transaction you told me about? 

MR. MARAGON: I am sure. 

MR. ROGERS: Your only employment was by the 
B & O and by Mr. Bennett? 

MR. MARAGON: That’s right. 

MR. ROGERS: And you had no other money coming 
in in any form? 

MR. MARAGON: That’s right. 

MR. ROGERS: You had no cash at that time on hand? 
Your only other investment was in B & O bonds and 
$3,000 as down payment on a house; is that right? 

MR. MARAGON: That’s right. 

MR. ROGERS: Does that represent your financial pic¬ 
ture in 1945 ? 

MR. MARAGON: That’s right. 
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SENATOR McCARTHY: I don’t know the im- 

236 portance of this particular evidence you are devel¬ 
oping, but I think if you want it clear, you should 

show that Mr. Maragon handled any money for anyone 
else, also. 

MR. ROGERS: Did you handle any money for any¬ 
body else? 

MR. MARAGON: I did not, sir. 

SENATOR McCARTHY: One other thing I have in 
mind, and that is, who handled this $5,000, whether Mr. 
Maragon or Mr. Hoffman? 

MR. ROGERS: How about that? 

MR. MARAGON: Mr. Bennett delivered to Mr. Hoff¬ 
man a letter of credit in his name. 

MR. ROGERS: In Mr. Hoffman’s name. 

MR. MARAGON: And Mr. Hoffman paid all the ex¬ 
penses. 

MR. ROGERS: Do you know on whom the letter of 
credit was drawn? 

MR. MARAGON: To Mr. Hoffman. 

MR. ROGERS: By Mr. Bennett to the order of Mr. 
Hoffman? 

MR. MARAGON: That is right. 

MR. ROGERS: That was for your own use? 

MR. MARAGON: For his and mine. 

MR. ROGERS: Was it a letter of credit on a bank? 
MR. MARAGON: On a bank in Chicago. I don’t re¬ 
call the name. Mr. Hoffman paid all the expenses. 

237 He was the banker, in a few words. 

MR. ROGERS: Now, does that give a complete 
financial picture of you and your activities in 1945? 

MR. MARAGON: That is right, sir. 

MR. ROGERS: Did you represent anybody else in any 
capacity? 

MR. MARAGON: I don’t recall of any. 

MR. ROGERS: Did you loan any money to anybody 
that you have not told us about? 
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MR. MARAGON: I did not, sir. 

MR. ROGERS: No other cash ? 

MR. MARAGON: No other cash. 

SENATOR MUNDT: Have you asked him whether he 
had more than one bank account? 

MR. ROGERS: Did you have any other bank account 
in 1945? 

MR. MARAGON: No, sir. 

MR. ROGERS: Just the Union Trust Company? 

MR. MARAGON: That ’s right. 

MR. ROGERS: Did you have a safe deposit box ? 

MR. MARAGON: I have, sir. 

MR. ROGERS: Did you have in 1945? 

MR. MARAGON: Yes. 

MR. ROGERS: And where was that ? 

MR. MARAGON: Union Trust Company. 

238 MR. ROGERS: Did you have any cash in there? 

MR. MARAGON: No, sir. 

MR. ROGERS: What did you have in the safe de¬ 
posit ? 

MR. MARAGON: Life insurance papers, deeds, and so 
forth and so on. I still retain the box. 

SENATOR McCARTHY: Mr. Rogers, although I do 
not see the importance of this particular evidence, but I 
think it might be well to have the record clear as to 
whether or not he had any joint account with anyone else 
or whether anyone else used Mr. Maragon’s account to 
deposit money in it or withdraw money from it. It might 
be well to have that in the record. 

MR. ROGERS: Did you have any joint accounts with 
anvbody? 

MR. MARAGON: No, sir. 

MR. ROGERS: So far as you know, did anybody else 
use your account to deposit money in it or withdraw 
money? 

MR. MARAGON: No, sir. 

MR. ROGERS: And you had no other bank account 
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at all except the Union Trust Company in 1945; is that 
correct? 

MR. MARAGON: Yes, sir. 

MR. ROGERS: Do you have any brothers ? 

MR. MARAGON: I have two brothers surviving. 

MR. ROGERS: What are their names? 

239 MR. MARAGON: Their names are George and 
Peter; and the first time I have seen them in 39 years 

was when I went to Greece on the Grady mission to 
observe the elections in Greece. I had not seen them for 
39 years. 

MR. ROGERS: They are in Greece ? 

MR. MARAGON: That is right; and my mother and 
my father had already been dead and that was the first 
opportunity I had to see them. 

MR. ROGERS: Did your brother borrow any money 
in that year 1945 ? 

MR. MARAGON: Borrow any money? No, sir. 

MR. ROGERS: Now, let's go to 1946. Did you have 
the same bank account in 1946? 

MR. MARAGON: Yes, sir. 

MR. ROGERS: Did you have any additional bank ac¬ 
counts in 1946 ? 

MR. MARAGON: No, sir. 

MR. ROGERS: You had the same safe deposit box? 
MR. MARAGON: Yes, sir. 

MR. ROGERS: Did you have any income from anyone 
except the Verlev Company? 

MR. MARAGON: The Verley Company and I believe 
the State Department. 

SENATOR MTJNDT: What was the income from the 
State Department? Were you working for the State 

240 Department then? 

MR. MARAGON: Senator, when the mission was 
organized to go to Greece to supervise the elections there, 
the State Department wanted about a dozen citizens of 
Greek extraction who spoke the language to act as inter- 
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preters and otherwise. I was one of the twelve who was 
accepted by the State Department and went over there to 
act as such. 

SENATOR MUNDT: This was from a salary or ex¬ 
pense? 

MR. MARAGON: Yes, sir; I was not in the employ 
of anybody else then. 

MR. ROGERS: According to your income tax return 
for 1946, you report $6,000 from Albert Verley Company; 
is that correct? 

MR. MARAGON: That is correct. 

MR. ROGERS: You previously testified you were to 
get $1,000 a month. Was that reduced in 1946 ? 

MR. MARAGON: In 1946,1 went to work seven months 
because Drew Pearson began his first articles against me 
and Mr. Bennett found it embarrassing to continue me. 

MR. ROGERS: So your services were discontinued? 

MR. MARAGON: That is right. 

MR. ROGERS: Is that the time you went to work for 
the State Department? 

MR. MARAGON: That is right. 

241 MR. ROGERS: Now, did you have any other 
income from Mr. Verley? Did he advance any 
money to you by way of expense money in 1946? 

MR. MARAGON: I don’t recall, Mr. Rogers. I believe 
I recall one time when I come back here. Mr. Bennett, 
that is, an employee of Mr. Bennett, went over to Europe 
to negotiate a perfume company and committed Mr. Ben¬ 
nett to the extent of about $200,000. This employee was 
dishonest and when the contracts were brought back here, 
Mr. Bennett wanted to get out of it. So I proceeded to 
Europe with Mr. Hoffman of Milwaukee, and in two weeks ’ 
time we got the Frenchman to relinquish and void the 
contract and I believe Mr. Bennett gave me a bonus of 
$1,000 or something. It was in Washington here. Here, 
he says, you done a swell job—or something like that. 
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MR. ROGERS: You got a bonus of $1,000 ? 

MR. MAR AGON: That’s right. 

MR. ROGERS: How about expense money? How was 
that taken care of on that trip? 

MR. MARAGON: All the trips were taken care of in 
the form of letters of credit. 

MR. ROGERS: Made to Mr. Hoffman’s order? 

MR. MARAGON: We were cashing money at the 
branch bank of the Chase National Bank in Paris. 

MR. ROGERS: Your expenses were taken care 

242 of by a letter of credit drawn to the order of Mr. 

Hoffman; is that correct? 

MR. MARAGON: That is right. 

MR. ROGERS: Do you know upon what bank it was 
drawn? 

MR. MARAGON: It was on a Chicago bank but I don’t 
recall the name of the bank. 

MR. ROGERS: You drew on it in Paris when you got 
there? 

MR. MAR AGON: That’s right. 

MR. ROGERS: But it was not made out to your order? 

MR. MARAGON: That’s right. 

MR. ROGERS: Now, did you have any other money, 
that you dealt with that year in any way by loaning 
monev to others or thev loaning monev to you ? 

MR. MARAGON: No, Mr. Rogers. 

MR. ROGERS: Did you have any cash that you ac¬ 
quired during that year 1946? 

MR. MARAGON: Not except what I— 

MR. ROGERS: Testified to. 

MR. MARAGON: That’s right. 

SENATOR McCARTHY: May I interrupt? If you 
are going to have a quorum without me, I would like to 
beg off. If you are not going to have a quorum, I will 
stay. 

(Senator McCarthy was excused and withdrew at 

243 this point in the proceedings.) 
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MR. ROGERS: I would like to continue for another 
fifteen minutes. 

SENATOR HOEY: All right. 

! MR. ROGERS: Now, did you have any income as a 
result of gambling in 1946? 

1 MR. MARAGON: No, I don’t gamble, sir. 

1 MR. ROGERS: Did you have any in 1945 as a result 
of gambling? 

MR. MARAGON: No, sir; the only time I gambled 
was last year. I was in Pimlico and I went to see the 
1 Preakness and I lost my money and didn’t have a way 
to come back. So, Senator McCarthy was standing at the 
gate as I was leaving and he says, What are you doing 
there ? And I says I am broke. And he says, well, come on 
back with me. He drove me back to Washington. That is 
the only time. 

SENATOR HOEY: That was not much of a gamble. 

MR. ROGERS: Did you have any other financial trans¬ 
actions of any kind in 1946 other than what you have 
referred to ? 

MR. MARAGON: I brought you all my records from 
the broker’s office. 

MR. ROGERS: Did you have any other bank account 
in 1946? 

244 MR. MARAGON: No. 

MR. ROGERS: Only in the Union Trust Com¬ 
pany? 

MR. MARAGON: That’s right. 

MR. ROGERS: Do you have any idea of the total de¬ 
posits in the Union Trust Company in 1946? 

MR. MARAGON: I just described them to you: what 
I drew from the B & 0 and interest from the bonds. 
Every three months, I believe, or four months you clip the 
coupons off. 

MR. ROGERS: You still had only $9,000 to $11,000 
worth of bonds in 1946? 
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SENATOR HOEY: In 1946, how long were you em¬ 
ployed by this company? You say they terminated you 
later some time? 

MR. MAEAGON: I was terminated, Senator, after 
Drew Pearson started— 

SENATOE HOEY: What time during the year was 
it—1946? 

MR. MAEAGON: It was just about six months’ em¬ 
ployment. I couldn’t tell you whether it was in the fall. 
If I look up Drew Pearson’s articles I can tell you it 
was within fifteen days. 

SENATOR HOEY: Some time during the middle of 
the year? 

MR. MAEAGON: That’s right, sir. 

245 MR. ROGERS: In 1946, did you buy any addi¬ 
tional B&O bonds? 

MR. MAEAGON: I believe what I did, I sold some of 
them and derived one or two points, and then went and 
repurchased. 

MR. ROGERS: But you had no other money coming 
in except the moneys that you have already testified to? 

MR. MARAGON: That is right. 

MR. ROGERS: That you had deposited in your bank 
account, of any account—gifts or gambling or anything 
else? 

MR. MARAGON: That’s right. 

MR. ROGERS: In 1946, did you have any other bank 
accounts except in the Union Trust Company? 

MR. MARAGON: No other account. 

MR. ROGERS: At some point you stopped do¬ 
ing business with Union Trust and opened an account at 
Liberty National Bank? 

MR. MARAGON: That is right. 

MR. FLANAGAN: Mr. Maragon’s bank statements 
were turned over to us. They show that the account at 
Liberty was opened—the ones he brought to us cover 
only the period during March, April, and May of 1949. I 
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think the account was opened probably some time prior to 
that, was it not? 

246 MR. MARAGON: About a year and a half. 

MR. ROGERS: Did you have any bank accounts 

at any time except Union Trust and Liberty National? 
MR. MARAGON: No. 

MR. ROGERS: How about safety deposit boxes ? 

MR. MARAGON: Only one I had was at Union Trust. 
MR. ROGERS: You still have that? 

MR. MARAGON: That is right. 

MR. ROGERS: You never had another one ? 

MR. MARAGON: I have the key here. If the com¬ 
mittee would like to inspect it, I will be glad to —” 

Does Your Honor have a correction in the next line— 
the last line on page 1938? 

THE COURT: I have the * ‘1946” crossed out with a 
“7” in pencil marked over it. 

MR. MURRAY: I have not developed that correction. 
Perhaps I had better read it as it was before the cor¬ 
rection. I will resume on the last line of page 1938: 

“MR. ROGERS: In 1946 you reported an income of 
$4,860. 

MR. MARAGON: That is right. 

MR. ROGERS: Did you have any other financial deal¬ 
ings except those that are disclosed there? 

MR. MARAGON: These past two years have been the 
worst in my life because of the humiliation imposed on me 
by this commentator. I have not been able to get 

247 honest work. Even the B & 0 won’t take me back. 
I am a liability instead of an asset. 

MR. ROGERS: In 1948 you reported $3,915. Does 
that accurately reflect your income for 1948? 

MR. MARAGON: That is right. 

AIR. ROGERS: Did you have any other income of any 
kind, gifts or gambling winnings or anything else in 
3948-1949? 

MR. MARAGON: No, sir, Mr. Rogers. 
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MR. ROGERS: You had no, legacies? You did not in¬ 
herit money? 

MR. MARAGON: That is right. 

MR. ROGERS: Your wife’s income remained about 
the same. 

MR. MARAGON: No legacies. In fact, when my father 
died some ten years ago, there were certain parts of the 
estate and I wrote them hack and told them I \vanted to 
give it to the rest of my brothers who were surviving. 
That was the only legacy ever come to my attention. 

MR. ROGERS: Now, when you purchased B & 0 bonds, 
how did you pay for those bonds? 

MR. MARAGON: It was in the early days, as I told 
you, when Mr. Mooreman counseled me about the savings 
and the interest. I believe I had, when I went to work 
for the B & 0, about $3500 or $3800 and he asked 
248 me if I had money and I told him I did. 

Originally, we moved up here from the Eastern 
Shore of Maryland where my wife was born. 

So he takes me over to the brokerage office and intro¬ 
duces me to the manager there. So I started to buy either 
three or four to start wdth. I was making extra money. 
I purchased more and more. 

MR. ROGERS: As you went along, you bought more 
bonds in 1945, ’46, ’47 and ’48; in recent years, when you 
sold bonds and made a slight profit and you bought some 
more, how did you pay for the new bonds you bought? 

MR. MARAGON: The brokerage company will sell 
them for you. Then I have to wait a couple of weeks to 
get a check. Then I get the check and then I say, buy 
me some more bonds. 

MR. ROGERS: You would take a check you received 
for selling the bonds and buy other bonds ? 

MR. MARAGON: That is right. In fact, their checks 
were on Riggs National Bank—no, Chase National Bank. 
I remember that. 
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MR. ROGERS: Now, this year you built a house or are 
in the process of building a house? 

MR. MARAGON: That is right. 

MR. ROGERS: I think you told us at one point that 
you obtained $5,000 from your mother-in-law? 

MR. MARAGON: Three months ago, when we. 

249 decided to build, we had this piece of land out in 
Virginia and we wanted to start this house. So my 

wife and I went to Salisbury, Maryland and where my 
mother-in-law lives, Mrs. Harry E. Johnson, 101 High 
Street, Salisbury, Maryland. And my wife and I told her 
what we proposed to do. And I said to her, well, the bank 
gives you one or one-and-a-half percent. I says, we would 
like to borrow some money from you. She says she can 
spare $5,000 and she won’t charge us any interest. She 
went to see Mr. Gordy, I believe. I know him for 20 years 
in his bank, and we secured a check. She endorsed it to me. 
I brought it to Washington. 

MR. ROGERS: What bank was that drawn on? 

MR. MARAGON: I have forgotten now. I took it to 
my bank and deposited it and that was the beginning. 

MR. ROGERS: In other words, she loaned you $5,000 
to help you build your house? 

MR. MARAGON: That’s right. 

MR. ROGERS: Do you know what bank the check was 
drawn on? 

MR. MARAGON: There are three banks down there. 
SENATOR O ’CONOR: At the Salisbury National, Will 
S. Gordy is president of the bank. 

MR. MARAGON: A colonial building on Main Street. 
MR. ROGERS: One of the three banks in Salis- 

250 bury that the check was drawn on? 

MR. MARAGON: That’s right. 

MR. ROGERS: That was just a loan on the part of 
your mother-in-law? 

MR. MARAGON: That’s right. 

MR. ROGERS: Now, during this period from 1945 to 
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the present time, did you receive any money at all as a 
result of negotiation of Government business'? 

MR. MARAGON: I have not negotiated any Govern¬ 
ment business. 

MR. ROGERS: Did you receive any money for it ? 

MR. MARAGON: No, sir. 

MR. ROGERS: Did you receive any money for doing 
any business with the Government in any capacity ex¬ 
cept for Mr. Bennett? 

MR. MARAGON: I told you when I first had the pleas¬ 
ure of meeting you that the statement has been made on 
the street corners, like in Philadelphia last year, that I 
made $50,000 through some people. A very substantial 
fellow, Milton S. Kronheim, told me about this story he 
heard in New York. Upon my return from Philadelphia, 
I went to the office of J. Edgar Hoover. I told Mr. Hoover 
what these gentlemen told me which I had every reason 
to believe a good citizen here that he was not giving me any 
bad information—I told him that I wanted to 
251 make a statement here and if you please, call your 
secretary, I w T ould like to dictate a statement. I 
dictated a statement and I told Mr. Hoover that I have at 
no time, directly or indirectly negotiated anything with 
any Government department or any business for anyone 
and I asked him to retain that in my file. 

Then I went to see Mr. Jess Larson and I told Mr. 
Larson that I would like him to make an investigation 
with his- compliance, if at any time I have purchased di¬ 
rectly or indirectly any such materials. Mr. Larson says, 
John, I have known you. I am positive I know that 
you have not bought anything. I says, I think you ought 
to make sure about that. 

So, ten days later Mr. Larson writes me a letter which 
I presented to you, Mr. Rogers, stating that I have never 
purchased anything from the War Assets Administration. 

MR. ROGERS: Now, to get back to the question I 
asked you for just a moment, except for payment of moneys 
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which you received from Bennett, or from the Ingersoll 
Company, which you reported— 

MR. MARAGON: Yes, sir. 

MR. ROGERS: Have you ever received any money 
from anybody for any work that you did in connection 
with the Government? 

252 MR. MARAGON: You say, “Government busi¬ 
ness”. I just told you I went on record with the 

Government. 

MR. ROGERS: You told us what you told Mr. Hoover 
and a lot of other people. 

Have you been paid at all for doing any business with 
the Government? 

MR. MARAGON: No. 

MR. ROGERS: Did you ever go to the War Assets 
Administration to assist them in making a purchase from 
War Assets? 

MR. MARAGON: This is the matter or affair which 
I told you about when I first met you. These two people 
come to me— 

MR. ROGERS: Who were they ? 

MR. MARAGON: An Englishman and an American. 
The Englishman’s name was Davis and the American’s 
name was Allen Breathewaite. I met them at the George 
Y Hotel. This young Breathewaite was born in Georgia. 
He said, Mr. Maragon, we are planning to come to 
America soon. We would like to have your address. 

Several months ago, I received a telephone call from 
New York that they were here and if I planned to be in 
New York. I told them I was planning to be there in a 
week or so. He said, we are staying at the Park Towers. 
They had a big suite there. A week later I went to 

253 New York and met them. They told me that they 
were here to purchase machinery for export and if 

I knew anyone could help them. 

I says, for instance”— 

There is a correction J have here, but I have not brought 
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it out. I thought, as in the case of the other, I should 
not read the correction. I will be perfectly willing to read 
it either way. 

THE COURT: I have an interlineation, in pencil mark, 
“he said”. 

MR. MURRAY: I omitted that, because I had done 
the same thing previously, not having shown these cor¬ 
rections. I will read it either way. 

MR. GOLDSTEIN: I think you should read it as it 
was formerly. 

MR. MURRAY: I shall now continue to read from 
page 1945, the fourth line. 

“I says, for instance the War Assets Administration. I 
says, well, the best way to do is to go down there and 
I will be glad to go with you. 

So we left the hotel and we went down, I believe it 
was to 45 Wall Street. We went to the 17th floor. The 
information lady refers us to Mr. Bartine who was the 
manager of machinery. We waited for about 45 minutes 
and we saw Mr. Bertine. Also Mr. Ketchmn. They 
254 hand these gentlemen these brochures. What are you 
folks interested in ? In having machinery. 

They look at the brochures. He says, well, it takes 
a little time to study it. So we look them over and figure 
out what we would like to purchase. In the meantime, Mr. 
Bertine says, are you people interested in generators? We 
says, Yes, very much; we would like to take some over to 
Belgium. 

He says, all right, if you will come here at 10:00 o’clock 
in the morning, room seventeen-something, we are going 
to have a negotiated sale. 

So, Mr. Davis and Mr. Breathew'aite and I went down 
to this room. There were about 45 people sitting at a long 
table. There were representatives of the Netherlands 
Government, the French Government and two other govern¬ 
ments, I believe, and many other American purchasers. 

The auction began and these people I noticed were 
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submitting their bid for a single generator. I believe they 
bought three generators or four to the extent of $30,000. 
I noticed the reaction from other people more or less in 
disgust. 

The next day these people found out—the highest bid 
of others was $22,000. These people bid $30,000. In a 
few words, the Government gained $8,000 on this bid¬ 
ding. 

255 I went back to the hotel, left them and returned 
to Washington. A few days later, I received this 

telephone call that they were completely disgusted and they 
wanted to get their money back if they could. I says, well 
now, you fellows go down to see Mr. Bertine; he may be 
able to help you. 

Then they went to see Mr. Bertine and Mr. Bertine found 
some people who were willing to give them $20,000 at the 
loss of the ten; so they decided to leave generators and 
go back to England. I learned two months later that 
some official—some firm in New York which they contacted 
sold the generators for them at a lost of about $11,000. 
That is all I know about War Assets. 

MR. ROGERS: Did they actually buy the generators 
for the $30,000 ? 

MR, MARAGON: They bought them for $30,000. No; 
excuse me; they bought them for $30,000 but they found 
out the current was not suitable and naturally they could 
not turn them back to the Government to get their money 
back. 

MR. ROGERS: You did not get paid anything for that? 

MR. MARAGON: No, sir. 

MR. ROGERS: Did you go back to War Assets in 
Washington and talk to them about that transaction? 

MR. MARAGON: Later, Drew Pearson made 

256 an investigation. 

MR. ROGERS: Let’s stick to the question first. 

MR. MARAGON: You asked me now and I want to tell 
you how we come to go down to War Assets. 
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I found that Drew Pearson was saying that I made 
$50,000 in this deal here. So I went down there and told 
Mr. Joe Major and Mr. Major confirmed that they were 
inquiring about this. I says, well, the records are here 
and tell them whatever you wish. I believe I made three 
or four trips. 

SENATOR HOEY: Did you tell him about this trans¬ 
action in New York that you related to us? 

MR. MAR AGON: That’s right. He got the records 
from New York. He called Mr. Ketchum, the Assistant 
Director, down and Mr. Harrison asked Compliance when 
he got through with the report about the matter. 

MR. ROGERS: The only purpose of your visiting Mr. 
Major was to clear up the story that Drew Pearson had 
written about your transaction in New York? 

MR. MARAGON: That’s right. 

MR. ROGERS: You did not ask Mr. Major to help the 
company or anything like that? 

MR. MARAGON: This company here ? 

MR. ROGERS: Yes. 

MR. MARAGON: No, sir. 

MR. ROGERS: You did not go to see Mr. Major 
257 to see if you could buy additional property for this 
company? 

MR. MARAGON: As I told you, whatever transaction 
was made was made in New York, sir, at 45, I believe, 
Wall Street. 

MR. ROGERS: You never talked to anybody in War 
Assets Administration about trying to buy material for 
this company that they represented? 

MR. MARAGON: No. 

MR. ROGERS: What was the name of this company? 

MR. MARAGON: I believe it was the Trans-American. 

MR. ROGERS: Trans-American Company? 

MR. MARAGON: That’s right. 

MR. ROGERS: You did not get paid for that service? 

MR. MARAGON: No. 
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MR. ROGERS: Did you get paid anything from any¬ 
body else? 

MR. MARAGON: All those statements I made I re¬ 
ceived a lot of money— 

MR. ROGERS: But you never did? 

MR. MARAGON: That’s right, sir. 

MR. ROGERS: Did you ever, directly or indirectly, 
go to War Assets in behalf of anybody else to try to buy 
property? 

MR. MARAGON: No, sir. 

MR. ROGERS: Have you ever once represented 
258 anyone to try to buy or sell property to the Gov¬ 
ernment? 

MR.MARAGON: No,sir. 

MR. ROGERS: And that was your sole contact with 
the War Assets, that one transaction in New York? 

MR. MARAGON: That is right, sir. 

MR. ROGERS: Your dealings here in War Assets were 
for strtaightening out the story which Drew Pearson had 
written”— 

And then there is a correction of the word “when” to 
“which”. I will read it as it was before the correction. 
May I read that sentence again? My copy shows a cor¬ 
rection, but I will not read that. 

THE COURT: My copy has the word “when” with a 
line drawn through it, and in pencil, over it, the word 
“which”. 

MR. MURRAY: I shall read it as “when” for the 
time being. 

“MR. ROGERS: Your dealings here in War Assets 
were for straightening out the story which Drew Pearson 
had written when you thought was wrong? 

MR. MARAGON: That is right. 

MR. ROGERS: You went to see Mr. Major to clear 
that up? 

MR. MARAGON: I saw Mr. Larson and as a result 
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ne wrote me a letter that I never purchased anything from 
War Assets. 

259 MR. ROGERS: I think that is all. 

SENATOR HOEY: That is all. Thank you 

very much. 

MR. MARAGON: Senator, if you will permit me, I 
would like to say just one thing. ” 

Is there any request of counsel in regard to the re¬ 
mainder? I shall read it unless there is objection. 

MR. GOLDSTEIN: No. 

MR. MURRAY: I shall finish reading it, then, if the 
Court please. 

“On July 20, Drew Pearson accused me in his column 
and said that I am not only a ‘five-percenter’ but I am 
‘fifty’. 

SENATOR HOEY: He paid you a very high compli¬ 
ment. 

MR. MARAGON: So this is just a suggestion to the 
committee since I have been accused and kicked around 
by this man for the last three years. I think it fair that 
this committee summon this gentleman here to prove or 
give the committee any information he may have that the 
committee does not have. 

SENATOR HOEY: Well, when we have hearings, we 
will give you an opportunity to state the facts. Of course, 
that will be clarified insofar as the public is concerned if 
it is not contradicted by Mr. Pearson or anybody else 
who knows anything to the contrary and wants to show 
it, that will be an opportunity that they would have. 

260 Whether we summons him or not, if you appear 
and testify, your version would go in the papers and 

that would be a clarification of it so far as you are con¬ 
cerned. 

MR. MARAGON: That is true, but still, when you are 
accused—I have been suffering for the last two years and 
I have lost employment on account of his attacks on me. 
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SENATOR HOEY: Of course, that is a personal mat¬ 
ter and you can attend to that by suit yourself. 

But so far as this is concerned, if there is anything 
that Mr. Pearson knows, of course, that would be helpful 
to us or helpful to the public in giving us information, 
we would subpoena him. We would have to determine 
about that as long as— 

MR. ROGERS: I think I should add, in the event 
that this information about Mr. Maragon’s financial mat¬ 
ters I think is very pertinent to the investigation of the 
committee because we have had a couple of investigations 
about this matter where it is alleged that he has done 
business with the Government. So I think this information 
about his financial dealings is very pertinent to the in¬ 
quiry. I just wanted to make that statement. 

That is all I have at the moment, sir. 

SENATOR HOEY: Thank you, Mr. Maragon. 

If there is nothing further at this time, the 
261-2 committee will adjourn. 

(Thereupon, at 6:10 p. m., the committee was ad¬ 
journed subject to call.” 

I have finished the reading of Government’s Exhibit 2 
at page 1951. It began with page 1913. 

* * • • 

473 Achilles Sakell 

was called as a witness and, having been first duly 
sworn, testified as follows: 

Direct Examination 
BY MR. MURRAY: 

474 Q Will you state your full name, please? A 
Achilles Sakell. 

Q Are you known as Mr. or Doctor Sakell? A I am 
a Ph. D. Mr. is all right. 

Q Mr. Sakell, what is your present employment? A 
I am with the State Department. 
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Q In what part of it? A Chief of the Foreign Lan¬ 
guages Branch. 

Q Were you a member of the so-called Grady Mission 
to Greece? A Yes. 

Q When did that mission go ? 

Was it from America to Greece? 

A From America to Greece. 

Q Was that mission created within the State Depart¬ 
ment? A Yes. 

Q When did that mission go to Greece, and when did 
it return, to the best of your present recollection? A I 
left for Greece on January 27, 1946, and came back on 
May 1,1946. 

Q Do you know John F. Maragon? A Before the mis¬ 
sion? 

Q Do you know him now when you see him? A Yes. 

Q Do you see him in this court room now? A 
475 Yes. 

Q Will you please indicate which idnividual? A 
The first one in that line there (indicating). 

Q To your extreme right as you look at the table? Is 
that the man you mean? A That is right. 

MR. MURRAY: May the record indicate that the wit¬ 
ness has identified the defendant? 

BY MR. MURRAY: 

Q Are you able to say whether Mr. Maragon was con¬ 
nected with the Grady Mission to Greece? A Yes. 

# * # • 

483 MR. GOLDSTEIN: If your Honor please, it has 
already been established that Mr. Maragan was an 
employee, I think sufficiently for the Government’s pur¬ 
poses. We agree that he was an employee during this 
period. I cannot see how anything beyond that is rele¬ 
vant. The fact that he got paid or that there was money 
paid to him for those services is, I submit, cumulative and 
not relevant. 
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484 THE COURT: Well, do you concede that he 

was an employee of the State Department from No¬ 
vember 27, 1945, up to and including March 14, 1946? 

MR. GOLDSTEIN: Yes, sir. 

THE COURT: Is that not all that is necessary? 

MR. MURRAY: May the stipulation include that he 
was a salaried employee? 

MR. GOLDSTEIN: I have no objection to that. 

# # • • 

487 Thereupon 


Jeanette Schwartz 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 
BY MR. MURRAY: 

Q Mrs. Schwartz, will you please state your full name? 
A Mrs. Jeanette Schwartz. 

Q Spell the last name; the first and the last name. A 
J-e-a-n-e-t-t-e S-c-h-w-a-r-t-z. 

Q What is your occupation, Mrs. Schwartz? A Assist¬ 
ant treasurer of Albert Verley and Company. 

Q Is that a corporation, to your knowledge? A Yes, 
it is. 

Q You are one of the officers, assistant treasurer, is that 
Q You are one of th eofficers, assistant treasurer; is 
that right? A Yes. 

• * • • 

488 Q Mrs. Schwartz, do you know Mr. Maragon, 
John F. Maragon? A Yes, I do. 

Q Do you recognize him here in the court room? A 
Yes, I do. 

Q Will you indicate where he is, which one he is? A 
The gentleman at the end of the table. 
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MR. MURRAY: May the record indicate that the wit¬ 
ness has identified the defendant? 

BY MR. MURRAY: 

Q When did you first become acquainted with Mr. Mara- 
gon, Mrs. Schwartz? A Some time in 1945. 

Q Do you recall the time of the year that it was? A 
I do not know exactly. 

Q To your knowledge, did he ever become con- 

489 nected in any way with the Verley Company? A 
How do you mean that? 

Q Did he become in any way associated with the Verley 
Company, to your knowledge? A To do a certain job. 

Q To do a certain job? A Yes. 

Q All right. Now, what was that job? A To take 
over some duties that Mr. Bennett had started and become 
ill and could not go on with. 

Q Now, about when did Mr. Bennett become ill? A 
Oh, he has been ill for several years. 

Q Well, in reference to the year 1945, did he become 
ill before that year or during that year? A Well, he 
was ill before that. 

Q When did he become so ill that he had to be re¬ 
placed? A Some time in May or June. 

Q Of 1945? A Of 1945. ‘ 

Q How long after he became disabled was it that Mr. 
Maragon took over certain duties with that company? A 
A few weeks after that. 

Q Now, how long did Mr. Maragon’s duties with that 
company continue? When was he separated from that 
company? A September of—August of 1946. 

490 Q Can you give us the month of his beginning 
the duties? A July of 1945. 

Q In other words, the duration of his duties with the 
company was 13 months? A Yes. 

Q Did you yourself, Mrs. Schwartz, make the ar¬ 
rangements for him to take over these duties with the 
company? A No. 
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Q Did you personally do anything about compensating 
him for those duties ? A By orders. 

Q Did you personally pay him? That is, did you 
personally cause him to be paid? A No. 

Q Did you, under orders, cause him to be paid? A 
Yes. 

Q Whose orders were they? A Mr. Bennett’s. 

Q Mrs. Schwartz, when you first sent any reimburse¬ 
ment to Mr. Maragon was that under the directions of 
Mr. Bennett? A Yes. 

Q Did you regularly continue to send him compen¬ 
sation? A Yes. 

491 Q Was that throughout the 11-month period? A 
Thirteen. 

Q I am sorry. Yes, the 13-month period. 

# * * # 

Q Both. I show you a carbon copy of a letter which 
has been marked Government Exhibit No. 24. I will ask 
you first to answer yes or no whether you are able to iden¬ 
tify that copy of a letter. A Yes. 

Q Did you write the letter of whihch this is a carbon? 
A Yes. 

Q Was it by dictation or just yourself without dicta¬ 
tion ? A Myself. 

• * * # 

492 BY MR. MURRAY: 

Q Mrs. Schwartz, you have stated you mailed the origi¬ 
nal of that carbon copy of a letter. Was that mailed to 
Mr. Maragon, the defendant? A Yes. 

Q Did you receive any answer from him in any 

493 form to that letter? A I do not remember. 

« • * * 

BY MR. MURRAY: 

Q I call your attention to the third paragraph in the 
letter and ask you to read that to yourself, and then I 
will ask you a question (handing a document to the wit¬ 
ness). A (The witness looked at the document.) 
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Q Have you read that paragraph? A Yes. 

Q Did you receive any response to that inquiry, any 
answer to that inquiry, from Mr. Maragon? A A verbal 
response. 

Q When was that in relation to when the letter was 
sent? How long afterwards? A Several weeks, prob¬ 
ably months, later. 

Q Where did that take place? A On the telephone. 

* • # * 

494 (Government Exhibit 24 for Identification was 
received in evidence.) 

ME. MUERAY: May I at this time interrupt the ex¬ 
amination and read the letter to the members of the jury? 

I am reading, ladies and gentlemen, a carbon copy of 
the letter that the witness has just told us about: 
‘‘OCTOBER 10th, 1945 
“Mr. John Maragon, 

“Washington, D. C. 

“Dear John:— 

“Inclosed herewith please find two checks. #18490 is 
the regular one—which takes care of everything up to 
September 30th—and #18491 is for expenses, including 
the Radio installed on Muriel ‘B’. 

“Hereafter a check for ONE THOUSAND will go for¬ 
ward the latter part of each month. In this way it will 
enable us to keep our records straight. 

“One more thing, John, and that is—what are these 
checks to be charged to. If regular salary checks—well 
then we should have your Social Security number—and 
we should also deduct the taxes. If you will let us know 
on this it will be greatly appreciated. 

495 “It certainly was nice talking with you this after¬ 
noon. In fact it’s always nice talking with you. 

Look forward to seeing you sometime next week, and in 
the meantime, give my best regards to Helen. 
“Sincerely.” 
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BY MR. MURRAY: 

Q Mrs. Schwartz, the inquiry that you made in the 
third paragraph here, as to “what are these checks to be 
charged to,” you say you got a verbal response from Mr. 
Maragon some time later over the telephone. What did 
he say they were to be charged to? A Oh, fees. 

Q Fees? A Fees. 

Q And did you charge them as he stated? A Yes. 

Q Now, pursuing that, I take it that did not require 
your getting any Social Security number or anything of 
that sort? A No. 

Q During the period of employment that you have told 
us about of 13 months, did the agreement for these fees 
as recited in the letter remain the same and was it com¬ 
plied with in accordance with the terms of this letter? 
A Yes. 

• * * * 

496 BY MR. MURRAY: 

Q Mrs. Schwartz, I show you a document which 
has been marked Government Exhibit No. 25 for Identifi¬ 
cation. Just answer yes or no to this question. Are you 
able to identify it? A Yes. 

Q Do vou recognize and identify the handwriting? A 
Yes. 

Q In whose handwriting is it? A Maragon’s. 

Q Do you recall the circumstances under which you 
first saw that document? A Yes. 

Q When did you first see it in relation to the date, if 
that is necessary? A Early September. 

497 Q Of what year? A 1946. 

Q And in whose possession was it when you first 
saw it, or where did you first see it and how did you 
first see it? A In the office. It was addressed to the 
office and I opened the mail. 

Q You opened the mail. 

MR. MURRAY: I propose next to offer this, Your 
Honor, and I am now showing it to counsel. 
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We offer Government Exhibit 25 in evidence at this 
time, if the Court please. 

MR. GOLDSTEIN: No objection. 

THE COURT: It will be admitted. 

(Government Exhibit 25 for Identification was received 
in evidence.) 

MR. MURRAY: And may I at this time read it to the 
jury, if Your Honor please? 

Ladies and gentlemen, I am about to read now Govern¬ 
ment Exhibit No. 25. It is a handwritten letter. It is in 
an envelope postmarked Washington, D. C., September, 
with a date after it that is not readable. Under that, 
1946. Under that, National Airport. 

In handwriting: 

“Mr. David A. Bennett 

I * 232 East Ohio Street 
498-499 “Chicago, HI. 

II Personal , 91 by way of airmail. 

“McLean Va 

“Sept 1st 46 

“Dear Dave 

“In a conversation with Jannette last week, I was ad¬ 
vised of your wishes. I am writing this note to you to 
tell you how much Ive enjoyed been associated with you 
for the past fifteen months. 

“Although I came to you and to your close associates 
a totalv a stranger the odds were somewhat naturally 
against me, but despite of this I believe I carried out the 
assignments entrusted me by you to the best of my ability 
for the best interest to you and the organization. 

“To me you have shown one thing, a genuine human 
person. That I shall always remember and cherish in 
my heart, and because of this please let me say once again, 
the best, of luck and happiness to the grandest person 
in the world. 

“Believe me 

“Most Sincerely, 

“John.” 
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• * * * 

510 Q Mrs. Schwartz, you have told us that Mr. Mar- 
agon succeeded Mr. Bennett in Mr. Bennett’s duties before 
Mr. Bennett became disabled? A Yes. 

Q What were Mr. Bennett’s duties, in a general way? 
State them brielly. A Making these various trips to 
Europe. 

Q What was the business of Albert Verley and Com¬ 
pany? A Essential oils. 

Q What does that mean? A Well— 

Q What are essential oils used for? A Importing 
essential oils that go into the various perfumes manufac¬ 
tured. 

511 Q Was the Verley Company itself a perfume 
manufacturer? A Only essential oils. Manufac¬ 
turers of raw materials. 

Q Mr. Bennett’s duties in going abroad were to con¬ 
tact the people in connection with obtaining oils; is that 
correct? A Yes. 

• • • • 

512 Q After Mr. Maragon became associated with 
the Verley Company, who was it that instructed him 

to perform the duties that he was associated with the 
company for in place of Mr. Bennett? Who gave him 
his instructions to do what ? A Mr. Bennett. 

Q Did some of those instructions come through you? 
That is, did Mr. Bennett tell you, and did you convey 
them to Mr. Maragon? A Yes. 

• * • • 


513 Cross Examination 

514 BY MR. GOLDSTEIN: 

• # • • 

518 Q Mrs. Schwartz, can you tell us what the busi¬ 
ness arrangement was between Mr. Bennett and 
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yourself, or rather between the Albert Verley Company 
and Maragon? A Yes. 

Q What was it? What was the nature of the rela¬ 
tionship? A When Mr. Bennett made his trip to Europe 
right after the war— 

Q Without going into it in great detail, was there any 
contract? You mentioned in your testimony something 
about an agreement between— A An arrangement. 

Q An arrangement. A A verbal arrangement that 
Mr. Maragon was to make contacts abroad and carry on 
the affairs that Mr. Bennett had started over in 

519 Europe; and when he became ill, Mr. Maragon, was 
to carry on for Mr. Bennett. 

Q I understand all that, Mrs. Schwartz, but what I 
am trying to find out from you is this: Mr. Maragon was 
paid a thousand dollars a month; isn’t that correct? A 
Yes. 

Q Or rather $12,000 a year, whichever way you wish 
to put it? A Yes. 

Q Was he an employee of Albert Verley and Company? 
A I don’t know if you would call him an employee. 

Q Was he an employee of Mr. Bennett’s? A I don’t 
know. 

Q That is what I am trying to find out. What was 
he? You are familiar with the business arrangements he 
had, are you not? A Well, during that time, I suppose 
he was. 

Q He was what? A An employee of Albert Verley. 

Q There was no withholding tax as an employee? No 
income was being withheld, was it? A Well, he was 
doing his work. Mr. Maragon told me he didn’t have to 
have a Social Security number. 

Q Mr. Maragon told you? A Yes. 

Q Of course, you are assistant treasurer of Al- 

520 bert Verley and Company? A Yes. 

Q No Social Security tax was ever paid? A 
No. 
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Q You let Mr. Maragon determine for Albert Verley 
and Company whether or not Albert Verley and Company 
should pay Social Security or should withhold income tax 
as required by law; is that your testimony? A Well, 
that is the information Mr. Maragon gave me. 

Q I say, you relied entirely upon Mr. Maragon? You 
yourself as assistant treasurer gave no consideration to 
it? A Well, he was working in the capacity of getting 
this fee from us. 

Q Getting this what? A Fee. It was not a salary; 
it was a fee. 

Q I still don’t understand, Mrs. Schwartz. I suppose, 
then, he was not an employee, as far as you were con¬ 
cerned? He was not employed by Albert Verley and Com¬ 
pany? A He was to do this job for Albert Verley and 
Company. 

Q He was a sort of contractor? A If you want to 
call it that. 

* * * * 


529 John H. BaJdman 

was called as a witness and, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 
BY MR. MURRAY: 

Q What is your full name, Mr. Bahlman? A John 
H. Bahlman. 

Q Spell the last name. A Bahlman. 

Q Spell the last name. A B-a-h-l-m-a-n. 

• • • • 

BY MR. MURRAY: 

Q Mr. Bahlman, you are connected with the Union 
Trust Company, are you? A That is right. 
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Q What is your office? A I am Assistant Treasurer 
of Union Trust Company. 

530 Q Have you produced some of its records here 
today? A I have. 

Q I will ask you if you personally know the identity 
of the individual whose account records you have pro¬ 
duced? A Yes, I do. 

Q And who is he? A JohnMaragon. 

Q Are you able to identify him here in court? A Sit¬ 
ting over to my right (indicating). 

MR. MURRAY: Mr. Clerk, will you mark that whole 
folder as our next exhibit? 

(Document was marked Government Exhibit 30 for Iden¬ 
tification.) 

MR. MURRAY: Your Honor, may I ask the witness 
to put these in certain order? 

BY MR. MURRAY: 

Q Mr. Bahlman, will you please arrange these accord¬ 
ing to their dates? 

• • • • 

532 BY MR. MURRAY: 

Q Are they in date order? A (The witness 
handed documents to Mr. Murray.) 

MR. MURRAY: Mr. Clerk, will you please now mark 
these with the next, exhibit number with A, B, C, after it? 

(Documents were marked for identification Government 
Exhibit 31-A through 31-S.) 

MR. MURRAY: Perhaps I could question the witness, 
Your Honor, before using these and save a little time? 
Shall I start doing that? 

THE COURT: Yes. 

533 BY MR. MURRAY: 

Q Mr. Bahlman, did you personally have busi¬ 
ness with Maragon at that bank? A Yes, I did. 

Q Did you ever arrange for the issuance, at his re¬ 
quest and on his application, of drafts or treasurer’s 
checks at your bank? A Yes, I did. 

Q When you would cause a draft or check to be issued 
was there any practice of identifying yourself with that 
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transaction? A Yes. It was the custom to put your 
initials in the upper lefthand corner of the check or draft. 

Q Now, was there a Mrs. Bray employed at the. bank? 
A That is correct. 

Q She is now employed there? A Yes. 

Q And has been for some years? A That is right. 
Q Was there also a Mr. Wainwright employed there? 
A That is right. 

Q WTiat is Mrs. Bray’s position? A At this time 
Mrs. Bray is New Accounts Clerk. 

Q What has she been during the past several 

534 years, since 1945? A Well, since 1945 she has 
been working in the Exchange Cage, where these 

drafts were issued, and also as New Accounts Clerk. 

Q These drafts are issued in what you call the Ex¬ 
change Cage? A That is correct. 

Q How was Mr. Wainwright employed? A Mr. Wain¬ 
wright is now Exchange Teller. 

Q Has he been for some years? A Yes, he has. 

Q I believe you answered that you personally handled 
some of these transactions? A That is right. 

Q You can identify them, can you, by your initials on 
the checks or drafts? A I can, yes. 

Q Now, will you state your best recollection of the 
circumstances under which those were issued? 

MR. GOLDSTEIN: I understand there are a number 
of separate transactions. 

MR. MURRAY: That is right. 

MR. GOLDSTEIN: You want him to relate it as to 
each one? 

MR. MURRAY: They are available now and I will go 
over those. 

535 BY MR. MURRAY: 

Q Mr. Bahlman, I show you a group of checks or 
drafts marked Government Exhibits for Identification 31-A 
through 31-S. Are they records of the Union Trust Com¬ 
pany? A They are; yes, sir. 
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Q Do you find among them any drafts or checks which 
you yourself issued? A Yes, I do. 

Q Will you pick those out, please? A I will pick 
these out in chronological order. 

Q Yes; that will be all right from now on. I just 
wanted them marked that way. A I have those that I 
drew. 

Q For the record, I will read them by exhibit number. 
Well, I will question the witness about each one, and then 
the number will appear. 

How many have you selected as checks that you yourself 
issued, Mr. Bahlman? A There are five that have my 
initials on them. 

Q Now, I will ask you these questions about it: Do 
you have any independent recollection about any particu¬ 
lar one of those five? A No, I could not have any 
independent recollection of any individual check now. 

Q All right. Do you recall issuing checks for 
536 Mr. Maragon? A I recall issuing checks for Mr. 

Maragon, yes. 

Q By checks, I mean the kind of documents that are in 
front of you there. A That is correct. 

Q Are they all of the same kind, either drafts or 
checks? A They are all either New York drafts or treas¬ 
urer’s checks. 

Q Will you indicate which is which, using the exhibit 
number on the bottom of it or back of it? A Exhibit 
31-E is a treasurer’s check, payable to the order of John 
F. Maragon, in the amount of $1,110.40. 

Q Have you given us the date? A Dated April 3, 
1944. 

Do you want me to go through all of them? 

Q No. We will try to exhaust you on each one as we 
go on. You said you do not recall that particular trans¬ 
action separate from any other; do you? A No, not 
separate from any other. 
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Q Are you able to say how that was paid for, whether 
by cash, check, or how? A Well, it would be generally. 
As my recollection runs, all of these transactions were 
paid for in cash. 

Q Do you have a definite recollection of transac- 

537 tions which were paid in cash? A Yes. I could 
not say that this individual check was paid for in 

cash, but my recollection is that most, if not all, of the 
checks were paid for in cash. 

Q Do you recall any particular transaction which you 
recall as not being paid for in cash? A No, I do not. 
BY THE COURT: 

Q When you say “cash” do you mean currency or by 
check? A Currency, Your Honor. 

BY MR. MURRAY: 

Q Do you recall the denominations of the cash that 
Mr. Maragon paid in these transactions? A As I re¬ 
member it, they were all small bills, twenties, tens, and 
fives. I don’t recall any larger denomination bills. 

Q Now, what is a treasurer’s check? Will you explain 
just exactly what that is, Mr. Bahlman ? A Well, a treas¬ 
urer’s check actually is a draft on the bank which issues 
it, saying that the funds are there. It is the bank’s guar¬ 
antee that the funds are there and will be paid to the 
payee of the check when the check is properly endorsed. 
Q Will you turn that over on the back, that first ex¬ 
hibit you mentioned, and repeat the exhibit number 

538 for the record, if vou do not mind? A Government 
Exhibit 31-E. 

Q Do you recognize the handwriting of the endorse¬ 
ment? A Yes, Ido. 

Q As whose? A John F. Maragon’s. 

Q Is that endorsement his signature? A It looks like 
it to me. I do not have his signature card here, but, as 
I recall it, that is his signature. 

Q Are you able to say, from any stamp or other in¬ 
dication on the back of that check, how it was used and 
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applied or where it was? A Well, the check is endorsed 
for deposit only, John F. Maragon, and the bank’s stamp 
on the back of the check is payable through the San Antonio 
Clearing House. It looks like the National Bank of Com¬ 
merce, San Antonio. 

Q Are you able to decipher the date of that stamp? 
A April 7,1944. 

Q If you do not mind repeating the date of the check 
in front again? A April 3,1944. 

Q Would that indicate that four days after that check 
was issued it was deposited in that account in Texas you 
mentioned? A That is correct. Actually, it would be 
three days. It would get there on the sixth and 
538 their endorsement date would be one day ahead of 
when it would go through the clearing house. 

Q Will you put that aside and take up the next? A 
The next is treasurer’s check No. 77413, dated May 20, 
1944, payable to John F. Maragon, in the amount of 
$1,165. 

Q Now, turn it over, if you will. While you have it, 
the exhibit number is what? A 31-F. 

Q What does that show in the back with relation to 
endorsements and deposits? A It reads, “For deposit 
only, John F. Maragon.” The endorsement stamp is, 
“Paid through San Antonio Clearing House, National 
Bank of Commerce, San Antonio, Texas.” Date, May 
23, 1944. 

Q That, you said, is a treasurer’s check; right? A 
That is correct. 

* * * • 

578 Thereupon, 

Carmine S. Bellino, 

was called as a witness and, having been previously duly 
sworn, testified further as follows: 

• • • • 
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Direct Examination 

581 MY MR. MURRAY: 

Q Mr. Bellino, I am about to ask you some ques¬ 
tions. I will attempt to make them such that you can 
answer Yes or No. If you can, just answer Yes or No, 
and do not elaborate in your answer. Do you follow me, 
sir? A Yes, sir. 

Q You have already testified in regard to a conversa¬ 
tion you had with Mr. Maragon on July 29, which 

582 was the day after he testified. Do you recall that 
testimony? A Yes, sir. 

Q Now, I am directing your attention to the date of 
your conversation. I will ask you whether in the course 
of that conversation you questioned Mr. Maragon in re¬ 
gard to a certain item that you were interested in. An¬ 
swer that. A Yes, sir. 

Q You did. Now, I will ask you to state the date of 
the item regarding which you questioned Mr. Maragon, as 
you best recall it—the date of the item regarding which 
you were talking to him. A The date of one item was 
November 4,1946. 

Q All right. Now, I will ask you whether in that con¬ 
versation Mr. Maragon made any reference to his being 
on the Government pay roll, or words to that effect. A 
Yes, sir. 

Q I will ask you whether the statement he made in that 
regard was in connection with any private business that 
he was asked to transact for private interests abroad. 
A Yes, sir. 

Q Now, I will ask you, Did he tell you what answer he 
had made to those who proposed to him that he could do 
this work for private interests abroad? A He stated— 
Q No. Did he tell you what he had stated to 

583 those Individuals? Yes or no. A Yes. sir. 

Q Now, without in any way stating the nature 
of the private business, will you state what Mr. Maragon 
told you he had said to those individuals who wanted him 
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to transact that private business for them abroad? A 
Mr. Maragon stated that he could not go along with these 
individuals in making some extra money, because he would 
be on a Government pay roll. 

Q I will ask you one final question on that. Was any 
particular country abroad mentioned by him in that con¬ 
nection? A Yes, sir. 

Q What foreign country was it? A Greece. 

• • • • 

588 Cross Examination 

• • • * 

599 BY ME. MURRAY: 

Q Will you state how it was that you first learned 
of the apparent double employment at the same time? A 
Well, examining the records of the Verley Company, and 
in making the chronological summary of all of Maragon’s 
activities, I noted that in November of 1945, December, 
1945, January, 1946, February, 1946, and March, 1946, he 
was employed by the Yerley Company; and when I placed 
on this choronological summary the corresponding activity 
of Maragon with the State Department, as obtained from 
the State Department records, I noted specifically 

600 that he was charging on the expense account of the 
State Department and expense account of Yerley a 

similar trip, and noticed also that he was being paid by 
the State Department It was approximately August 12 
that that was observed. 

• • • • 

Thereupon— 


Francis D. Flanagan 

was called as a witness and, being first duly sworn, testi¬ 
fied as follows: 
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Direct Examination 
BY MR. MURRAY: 

Q Mr. Flanagan, will you please state your full name 
and spell your last name? A Francis D. Flanagan— 
F-l-a-n-a-g-a-n. 

Q What is your position at this time, sir? A I 

601 am chief counsel of the Senate Investigations Sub¬ 
committee. 

Q How long have you been connected with that com¬ 
mittee in any capacity? A I have been connected with 
that committee since its inception in March, 1948, when I 
was the chief assistant counsel. I held that position until 
March 1 of this year, when I became chief counsel of the 
committee. 

Q So in 1949, and in particular around June, July, 
and August of 1949, you were chief assistant counsel? A 
That is correct. 

Q Did you in the course of your duties become ac¬ 
quainted with Mr. Maragon—John F. Maragon? A I 
did. 

Q Was that the first time you had ever known him? 
A Well, I had known of him and, I think, probably met 
him casually on one or two occasions prior to that time. 

Q Will you identify him here in court, Mr. Flanagan? 
A I will. There is Mr. Maragon at the end of counsel 
table, with the glasses—holding his glasses to his mouth. 

MR. MURRAY: May the record indicate that the wit¬ 
ness has identified the defendant? 

BY MR. MURRAY: 

Q Did you in the course of vour duties with the com¬ 
mittee investigate the activities and financial status 

602 of Mr. Maragon? A I did. 

Q I wdll ask you to state, in the order in which 
the investigation occurred, just what personal contacts 
you had with him in regard to these subjects. A My 
first contact with Mr. Maragon in this case was on July 
8, 1949. Our committee had served him with a subpoena 
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on that day, returnable at a later date. When he came to 
my office on the 8th, he informed me he had been served 
to appear on the 11th, and he wanted to know what it was 
all about. 

At that time I informed Mr. Maragon we were interested 
in developing our facts concerning his representing persons 
before government agencies, and that we were interested 
in developing complete information concerning his finan¬ 
cial dealings and background for about the past five years. 

He informed me on the 8th that he wanted to cooperate 
in every way with the committee. He said, however, he 
did not want to embarrass any of his friends. 

I told him on that day that we would not go into any 
detailed discussion then, but that he should come back on 
the 11th of July and bring with him any financial data 
he might have, such as the checkbooks, checks, cancelled 
checks, bank statements, brokerage accounts, and, if pos¬ 
sible, copies of his income tax returns. 

He informed me on the 8th that he would do that and 
would be back on the 11th. 

603 Subsequently, on the 11th, he did come back to 
my office. At that time I talked to him very briefly 
about what he had with him, and he informed me—or he 
turned over to me at that time copies of his income tax 
returns for the years 1945 through 1948; and he also had 
with him some material concerning his brokerage account 
at the Orvis Brothers brokerage company in Washington, 
and he said that was all he could find. 

As soon as he turned this material over to me, then Mr. 
Maragon and myself and Mr. William P. Rogers, who was 
then chief counsel to the committee, sat down and interro¬ 
gated Mr. Maragon concerning his employment either with 
the government or his employment as a representative 
of others before government agencies, and we also dis¬ 
cussed with him his finances. 

Q Let me interrupt you to ask, What was the date of 
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this conversation you are now talking about? A This 
was on the 11th of July, 1949. 

Q All right, sir. A At that time, concerning his em¬ 
ployment for persons before the government, he informed 
us that, as his income tax return showed, he was employed 
on one or two occasions, one by the Ingersoll Company, 
somewhere out in Ohio, and the other representation was 
for the Buncher Company, of Philadelphia, I believe. In 
both of those cases he explained that his employment did 
not amount to so much. He was merely to watch the 
surplus sales here in Washington and see that those 
604 business firms were furnished with material—or I 
should not say material; furnished with statements 
from the various government agencies that might be selling 
material they were interested in. I think the Ingersoll Com¬ 
pany was interested in automotive parts, and the Buncher 
Company was interested in the Maritime Commission. 

Q Before you continue, Mr. Flanagan, may I suggest 
that you just discuss what Mr. Maragon said on that occa¬ 
sion in regard to the matters we are interested in? You 
are familiar with those matters. The Buncher Company 
and the Ingersoll Company are not of any direct interest. 
A At that time he told us that his only bank account 
was in the Liberty National Bank of Washington. He also 
stated that previously he had a brokerage account with 
Orvis Brothers. He also said that he had a safe deposit 
box at the Union Trust Company. 

We were attempting at that time—or I asked him about 
his net worth. He said that he was not a man of means; 
that the only money he had was either in his Liberty Bank 
account or invested in his new home, which he was then 
building out in the suburbs here, in Virginia. 

After we completed our conference with him on that 
day, we got in touch with him and asked him to come in 
again on the next day, the 12th. In going over the 
material we had questioned him on on the 11th, we 
found— 
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605 Q Wait a minute. Do not say what you found 
between visits; just tell what you said to him when 

he came back. A The next day we asked him to give us 
in detail every bank account that he or his wife had had 
in the past five years, since 1944. At that time he in¬ 
formed us that the only bank account he had was in the 
Liberty National Bank, and that the only account his wife 
had was in the McLachlen Banking Corporation, here in 
Washington. He turned over to us at this time checks 
from the Liberty National Bank that were drawn on his 
account. He informed us that those were the only checks 
he could find, and the only checks that he had. 

We again talked to him on the 14th concerning the same 
matters. We reiterated that we wanted to know every 
bank account he had. 

BY MR. GOLDSTEIN: 

Q Are you speaking now of the 14th of July, or are 
you still on the 12th? A I am on the 13th, now. 

Q Now you are on the 13th? A We again reiterated 
that we wanted to know every bank account of any type 
or description, and every safe deposit box he had any¬ 
where. He again informed us that the only account he 
had was the Liberty, and that the only safe deposit box 
he had was at the Union; and in answer to our question, 
he also said that the only account his wife had was 

606 at the McLachlen Banking Corporation. 

We called him again to our office on the 18th of 
July and had a short conference, mostly concerning other 
matters, not having to do with his finances. But we again 
reiterated we would like to get a complete story concerning 
his finances. 

We called him into our office again on the 21st. At that 
time we informed him that we had discovered and defi¬ 
nitely established that he had a bank account at the Union 
Trust Company in Washington, which had been closed 
about three months previously, and that that account had 
been active for two or three years prior to that time. He 
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told us that—then admitted to us—he did have that ac¬ 
count—previously had that account—but said that it did 
not amount to much; that there was only $6,000 or $7,000 
had ever been in the account, and that he closed it out. 

At that point we asked him to bring in his—all the 
checks he might have. He said he would. 

He again came in on the 22nd. I believe he came in 
on the 22nd, and we had further discussions along the 
same line. 

The next time he came to our office was on the 28th of 
July. At that time— 

BY MR. MURRAY: 

Q That was when he gave his testimony? A Yes. 

• • • • 

607 I proceeded straight to my office. After about 
ten minutes I received a telephone call from Mr. 

Maragon, who informed me he was then in Senator Hoey’s 
office and couldn’t get out; that all of those news- 

608 paper men w r ere still waiting, and he wanted to know 
what he should do. 

• ♦ # * 

THE WITNESS: In the same conversation, Mr. Mara¬ 
gon asked me if I thought that his testimony answered 
all of the questions we had concerning his finances. I told 
him it did not. I suggested that he come back to my office 
the next day. I told him we were going over these mat¬ 
ters in detail. He agreed to that, and he did come back 

to mv office on the 29th. 

•» 

On the morning of the 29th—I believe it was in the 
morning—he came into my office again, and at that time I 
told him that we were still not satisfied with the complete 
picture of his financial transactions, and that I wanted him 
to sit down with myself and my accountant, Mr. Bellino, 
and that we were going into these matters in detail. 

At that time I was still alone with Mr. Maragon. I asked 
him if he had a relative in San Antonio, Texas. 
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He said, “No.” 

509 I asked him specifically, “Do you have a brother 
or any other relative by the name of J. H. Mara¬ 
gon?” 

He said, “No.” 

I said, “There are indications that there is a bank ac¬ 
count in the National Bank of Commerce in San Anton 
under that name, and we are going to ask you about that.” 

He said at that time that that was his account, and he 
could explain it. He started to explain it. 

I said, “No. Wait until Mr. Bellino gets here. We will 
sit down and have you explain this in detail.” 

In a few minutes Mr. Bellino did come to my office, and 
then Mr. Bellino, Mr. Maragon, and myself left my office 
and went to another office in the building—another of our 
committee offices—where we would have more privacy. We 
sat dowm with Mr. Maragon and started to go over this 
bank account in detail. 

At that time -we again discussed this San Antonio ac¬ 
count, and he told us that he could explain it. He said 
that in 1943, I believe it was—possibly in 1942—when he 
was working for the B&O Railroad, he used to have to 
take tourists down in Mexico, down through San Anton, 
apparently, and that on one occasion he decided to open 
this account with some $2,500 or $2,700 that had been left 
to his wife as an inheritance, and he used that account 
from then on to deposit funds turned over to him by these 
tourists. 

610 At that point we questioned him as to why he 
would use an account in San Anton for these tour¬ 
ists and not use the Washington account. He merely told 
us he thought it was more convenient down there, because 
he had to pass through there with those tours. 

* * * • 

Q Did you see him again at all? A Yes. He came 
in again on the 30th of July, and we wanted more detail 
concerning his Union Trust and other accounts; and then 
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he came in again on the 1st of August, merely for a very 
short, brief discussion with me concerning other matters; 
and again on the 2nd of August, and that was the last dis¬ 
cussion I ever had with him prior to the time that hear¬ 
ings were held in this case—public hearings. 

611 Q That was beginning what date? A I can’t 
recall the exact date public hearings started, nor 
can I recall the date he appeared as a witness. 

# # ♦ # 

614 Q Mr. Flanagan, when did it first come to your . 
attention that Mr. Maragon had a bank account in 

Texas? A It first came to my attention that he definitely 
had a bank account in Texas when he told me so on the 
29th of July. 

Q You say, “definitely.” You knew that he had a 
bank account in Texas before that time, did you not? A 
No, sir. 

Q Did you know that there was in Texas before that 
time—that there was in San Antonio, Texas—a bank ac¬ 
count in the name of J. H. Maragon? A Yes, sir. 

Q When did you ascertain that? A I believe that we 
definitely ascertained that there was such an account in 
the name of J. H. Maragon in San Antonio, Texas, when 
Mr. Bellino, who was my accountant, exhibited to me a 
letter which had been written to him by an official of that 
bank, which we received on July 28. 

Q Didn’t Mr. Bellino report to you, or to Mr. Kogers 
in your presence, as early as the 15th of July that there 
was such an account in San Antonio, Texas? A No, not 
that I recall. 

615 Q However, you did know prior to the hearing 
that there was such an account in Texas? A We 

knew that there was an account in the name of Maragon. 

Q J. H. Maragon? A We didn’t know— 

Q Or J. F.? A J. H. Maragon. 

Q Is that correct? A We knew that there was an ac¬ 
count in the name of J. H. Maragon as of July 28. Prior 
to that time— 
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Q Excuse me. Go ahead. Finish your answer. A 
This is in response to your previous question. 

Q It is or is not? A It is in response to your previous 
question. A day or two—probably two days—prior to that, 
we knew that there was an account in the name of Mara¬ 
gon. What Maragon, we did not know. 

Q Now, you did not ask Mr. Maragon directly about 
this account until the 29th? A That is correct. 

Q Was there any reason why you did not ask him 
about it prior to the hearing? A Yes, sir. 

616 Q What was the reason? A We had been—I 
had been questioning Mr. Maragon for over a week. 
He gave us conflicting and different stories concernnig his 
bank account. As I explained here earlier, he just told us 
the only account he had was at the Liberty; and then when 
we found out he had another one at the Union, he ad¬ 
mitted that. 

Q Mr. Flanagan— 

THE COURT: You have asked him why. He may ex¬ 
plain it. 

THE WITNESS: He also told us he had only one safe 
deposit box in the past five years—at the Union Trust. 
We had found out he had a safe deposit box in the Riggs 
Bank and another in Paris. 

There were other matters in which he made statements 
to us that we felt were not true. Because of these state¬ 
ments—conflicting statements—on his part, and because we 
had spent so much time on this one angle of this case, 
which involved many other angles, and we had to get ready 
for hearings before the Congress, we decided that the only 
way to handle the Maragon matter at all was to have him 
come in, put him under oath, and let him tell his story as 
to what his finances were, and to get it down definitely 
from him, once and for all, where they were; and based 
on that sworn testimony, we would conduct a further and 
more complete investigation as to what he might have and 
where he might have had, as far as money, bank accounts, 
and safe deposit boxes were concerned. 
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624 Q Now, I refer you to page 1933 of the record 
and ask you to read—or rather page 1932, I should 

say, to give you the background—and ask you to read from 
this point—“Mr. Rogers”—down through this point (in¬ 
dicating). Then I want to ask you a question. A Start¬ 
ing with Mr. Rogers’ question? 

Q You do not need to read it aloud? A Oh, read it 
to myself? 

THE COURT: State the first question and the last, so 
that I will know what he is reading. 

MR. GOLDSTEIN: Commencing at the lower part of 
page 1932, where it says: 

“Mr. Rogers. Did you have any income from anyone 
except the Verley Company?” 

down through the question—the first question—on the next 
page by Senator Mundt. 

THE WITNESS: Do you want me to read this to my¬ 
self? 

BY MR. GOLDSTEIN: 

Q Yes. I want to ask you something about it after 
you have read it. I should say the following answer, also, 
by Mr. Maragon, following Senator Mundt’s question. A 
Yes, I have read that. 

625 Q Does that correctly record the questions and 
answers that were asked, according to your recollec¬ 
tion? A I will have to base my recollection on what 
the record says. I have no completely independent recol¬ 
lection. 

THE COURT: Mr. Goldstein, I do not want to inter¬ 
fere with your examination, but how is the jury to know 
what you are referring to? 

MR. GOLDSTEIN: Then, perhaps I should read it to 
the jurv. 

THE'COURT: I think vou should. 

BY MR. GOLDSTEIN: 

Q Mr. Flanagan, were not these questions asked and 
these answers given? 
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“Mr. Rogers. Did you have any income from anyone 
except the Yerley Company?” 

“Mr. Maragon. The Verley Company and I believe the 
State Department.” 

“Senator Mundt. What was the income from the State 
Department? Were you working for the State Depart¬ 
ment then?” 

“Mr. Maragon. Senator, when the mission was organ¬ 
ized to go to Greece to supervise the elections there, the 
State Department wanted about a dozen citizens of Greek 
extraction who spoke the language to act as interpreters 
and otherwise. I was one of the twelve who was 
626 accepted by the State Department and went over 
there to act as such.” 

“Senator Mundt. This was from a salary or expense?” 

“Mr. Maragon. Yes, sir. I was not in the employ of 
anybody else then.” 

Now, is what I have read your recollection of what 
transpired at that time? A It will be based on the fact 
that I have actually seen the record. 

Q I do not quite understand. Do I understand your 
testimony to be that you have no independent recollection? 
A I have no completely independent recollection of what 
the exact questions and answers were at that hearing. 

Q You have no independent recollection of those words 
of Senator Mundt: 

“This w~as from a salary or expense?” 

A Except when I read it there, no, sir. 

Q Your testimony is only that if it is in here, it is 
probably what happened? A Parts of it I am more fa¬ 
miliar with than others. On the section you just read to 
the jury, I will have to depend on what is in the record. 

• * • • 

647 Thereupon, 

Senator Karl E. Mundt, 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 
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Direct Examination 
BY MR. GOLDSTEIN: 

Q Your full name, Senator? A Karl E. Mundt, 
M-u-n-d-t. 

Q And you are a United States Senator from South 
Dakota? A That is correct. 

Q And have been for how long? A This is my sec¬ 
ond year. 

Q Do you know the defendant, John Maragon? A I 
do. 

Q How long have you known him? A Roughly, ten 
years, I would say. 

Q Senator, do you recall the incident of the hear- 

648 ing in executive session when Mr. Maragon testi¬ 
fied? A The first time? 

Q Yes, in executive session. A I do. 

Q Now, Senator, prior to that time, did you see Mr. 
Maragon in your office, about a week before that? A Yes. 

Q Can you fix the time, the date, any better than that? 
A I would say it would be rather less than a week than 
more than a week—perhaps four or five days. 

Q Approximately that? A Yes. 

Q At that time did you have a conversation with him? 
A I did. 

Q And what was the conversation that you had with 
him? A You want me to relate it in narrative style? 

Q Let me ask you this first, Senator: Did he have 
anything with him that he showed to you? A Yes. 

Q What was it? A A newspaper clipping. 

Q And did you look at the newspaper clipping? A I 
did. 

Q And it was an article by whom? A Drew Pear¬ 
son. 

649 Q Now, what was Mr. Maragon’s attitude or 
what was his condition? 

MR. MURRAY: I object, if the Court please. 
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THE COURT: I cannot see the relevancy of this. What 
is the relevancy of that? 

MR. GOLDSTEIN: His condition or the conversation, 
Your Honor? I can tell Your Honor what it is. 

THE COURT: You mean his physical condition? 

MR. GOLDSTEIN: No, sir no; his nervous condition. 
May I ask the witness if he was excited? 

THE COURT: Very well. 

BY MR. GOLDSTEIN: 

Q Was he excited at that time, Senator? A I think 
he was excited, yes. 

Q Now, will you tell us the conversation? A He 
asked me to read the article that Drew Pearson had written 
about him, which referred to him in connection with the 
5 per cent allegations involving primarily Colonel Hunt, 
and indicated to me the things that Drew Pearson had 
written about him were not correct and that he would like 
to have a chance to tell the committee that they were not 
correct. 

So I suggested to him that the thing for him to do would 
be to talk to Mr. Rogers, who was the chief counsel of the 
committee, and when he left my office it was my assump¬ 
tion that he was going to follow that advice. 

650 Q At that time he asked you as a member of the 
committee for an opportunity to appear before the 
committee? A That is right. 

Q That is about it? A I told him that should be 
taken up with Mr. Rogers. 

Q Mr. Rogers, the counsel for the committee? A 
That is correct. 

• # * • 

681 Opening Argument on Behalf of the 

United States 

MR. GRADY: May it please the Court and ladies and 
gentlemen of the jury— 

Your Honor, I believe one juror is absent. 
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(When the absent juror took his seat, the following 
occurred:) 

THE COURT: Very well. Proceed. 

MR. GRADY: May it please the Court and ladies and 
gentlemen of the jury: You have now patiently listened 
to the testimony of many witnesses and have had read to 
you many documents during the course of the last several 
days. It now becomes my duty to attempt to sum up 
what the Government contends it has proved in this case 
to support the indictment or charge against the defendant. 

# # * m 

718 There was one other motive, ladies and gentle¬ 
men, and it was a very, very strong motive, for him 

to lie before that committee. At page 1915 in the record 
Mr. Maragon was being questioned about his income tax 
returns. This occurred: 

‘ ‘ MR. MARAGON: I show you ’ 

719 I believe that is supposed to be “Mr. Rogers/’ 
MR. GOLDSTEIN: Where are you reading? 

MR. GRADY: Page 1915. This question was asked: 

“MR. MARAGON: I show you a copy of a tax return 
dated 1945 which you have supplied to the staff and I ask 
you if that is a correct copy of your tax return for the 
vear 1945? 

“MR. MARAGON: That is right. 

“MR. ROGERS: And that shows that your total in¬ 
come for that year of $7,740; is that right? 

“MR. MARAGON: That’s right.” 

Now, get the picture, ladies and gentlemen. Here is a 
man who in 1949 had four years ago made a tax return 
in which he showed— 

MR. GOLDSTEIN: May it please the Court, that is 
so obviously improper that I am surprised that Mr. Grady 
would offer an argument like that. He has not ap¬ 
proached the exact words that it is obvious he intends to 
use, but I submit, if Your Honor please, that any such 
argument along that line is improper. 


If Your Honor wishes us to come to the bench and dis¬ 
cuss it further, I shall be glad to do so. 

THE COURT: Yes. 

* # * # 

724 THE COURT: Members of the jury, counsel for 
the Government this morning, in referring to a 

725 deposit of $26,000, stated that this was not reflected 
in the income tax return of the defendant for that 

period of time and therefore showed an intent to deceive. 
Now, it is not shown that this deposit was subject to an 
income tax at all, and therefore you will disregard that 
portion of the argument of Government counsel that 
covers it. 

# * * • 

785 Charge to the Jury 

THE COURT (Bailey, J.): Members of the 
jury: I will sit here because my enunciation is not very 
distinct, and I think you can hear me better if I sit here. 

The defendant, John F. Maragon, has been charged by 
the Government with the crime of perjury. Penury is 
si mply the giving of false testimony under oath, testimony 
that a party does not believe to be true . I f he testifi es - A 
before~a compete n t tri bun al as to a fact -whiVh ig y 1 y y 

and lie~dbes not~U elieve~it to be true, then that would b e v/y 
perjury. . v 

The indictment in this case, which I may say now is 
not evidence but is merely the charge which the Govern¬ 
ment has made, charges in substance in its preliminary 
statement that by virtue of the authority vested in it by 
the Senate, the Senate Committee on Expenditures 
7S6 in the Executive Departments was given the duty 
of studying the operation of Government activities 
at all levels with a view to determining its economy and 
efficiency; that on July 28, 1949, a duly authorized sub¬ 
committee of that committee, known as the Subcommittee 
of Senate Investigations, held a hearing in the District 
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of Columbia in execution of that duty and called before it 
as a witness the defendant, John F. Maragon; that Mara- 
gon took an oath before the chairman of that subcom¬ 
mittee that he would testify truly; that he then and there 
gave testimony, including matters subsequently set out in 
the indictment; that at the time of the administering of the 
oath and at the time of the giving of the testimony the sub¬ 
committee was conducting a hearing which it was author¬ 
ized to conduct; that it was a competent tribunal before 
which such oaths might be administered and such testi¬ 
mony given; that the chairman who had administered the 
oath was authorized to do so; and that the hearing was a 
case in which the law authorized such oath to be adminis¬ 
tered. 

To constitute the crime of perjury, an oath must be 
taken to tell the truth, the whole truth, and nothing but 
the truth before a competent tribunal—that is, a com¬ 
petent tribunal authorized by law to conduct the hearing— 
and the oath given by someone authorized by law to give 
the oath. If before such a tribunal a party testifies as to 
a material fact which is false, and which he does not 
787 believe to be true, then the crime of perjury -would 
be committed. 

The Government has offered certain documentary evi¬ 
dence and other evidence to show the authority of this 
subcommittee as a tribunal and to show that the questions 
asked of the defendant before that tribunal were material 
questions. The Government has also introduced the tran¬ 
script of the defendant’s testimony before that tribunal. 
Taking all this documentary and other evidence offered 
by the Government, if you believe it to be true beyond a 
reasonable doubt, it would be sufficient to show that this 
subcommittee was a duly authorized tribunal, that a quo¬ 
rum was present when the defendant, Maragon, testified, 
and that he testified to material facts. That being the 
case, the question would be for you to determine whether 
when he testified, he testified to facts which were not true 
and which he did not believe to be true. 
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The indictment consists of four counts. In the first 
count, after receiving the preliminary statement, the 
charge is that on July 28, 1949, within the District of 
Columbia, under the circumstances set forth in that pre¬ 
liminary statement, John F. Maragon wilfully and con¬ 
trary to his oath stated this material matter: that he did 
not have, either in the year 1945 or in the year 1946, any 
bank account except an account in the Union Trust Com¬ 
pany of Washington, D. C.; w hich was f alse, and 
7S8 which John F. Maragon did not believe to bej true 
when he seated it. *”~ 

As I say, if you find the preliminary facts to be estab¬ 
lished by the Government, and you find as a matter of 
fact that the defendant testified that he did not have, 
either in the year 1945 or in the year 1946, any bank 
account except an account in the Union Trust Company of 
Washington, D. C., and if you find that that statement was 
false and that he did not believe it to be true wfienTie 
made it, then he would be guilty under that particular 
count. 

The second count, after referring to and making a part 
of it by intendment the same preliminary statement, 
charges that on July 28, 1949, within the District of Co¬ 
lumbia, under the circumstances above set forth, John F. 
Maragon wilfully and contrary to his oath stated this 
material matter: that during the period from the year 
1945 to July, 1949, did not negotiate any Government 
business and did not receive any money for negotiating 
Government business or for any work done by him in con¬ 
nection with the Government or for doing any business 
with the Government; which the indictment charges was 
false and that John F. Maragon did not believe it to be 
true when he stated it. 

In order to sustain the particular language of that 
charge, the Government must show both of these facts: 

that the defendant did not negotiate anv Govern- 
789 ment business and that he did not receive any 
money for negotiating business or for any work 
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done by him in connection with the Government or for 
doing any business with the Government. * It would not 
be sufficient to show that he did not negotiate any Gov¬ 
ernment business unless the Government also showed that 
• he did not receive any money, and so forth, for negotiating 

Government business. 

On that particular question, evidence has been introduced 
as to a claim that the defendant assisted the Atlantic 
Marine Salvaging Company, Incorporated, in negotiations 
with the United States Maritime Commission; but there 
is no evidence tending to show that he received any money 
for that particular business. So as to that you will dis¬ 
regard all testimony in regard to any transaction in which 
the defendant may have assisted the Atlantic Marine Sal¬ 
vaging Company or Captain Stefanich in connection with 
the Martime Commission. 

The third count charges, after making by reference and 
by intendment the preliminary statement a portion of it, 
that on July 28,1949, within the District of Columbia, John 
F. Maragon wilfully and contrary to his oath stated this 
material matter: that when he took employment with the 
State Department on a mission to Greece, he was not in 
the employ of anybody else and had already discontinued 
his employment with Albert Verlev and Company, of 
Chicago, Illinois. 

790 The indictment charges that that statement was 
false and that the defendant did not believe it to 
be true. 

, There is also a fourth count, in support of which the 
Government has offered no evidence. So, of course, as 
to that fourth count you will return a verdict for the 
defendant. 

It is well to bear in mind in considering this case that 
the conduct of the defendant, if established, whether in 
negotiating buisness or involving double employment or in¬ 
volving an account in Texas, is not charged as any mis¬ 
conduct whatever. The charge is not of misconduct in 
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any transaction of his, but the charge is that^he wilfully 
testified before the committee to facts which were not 
true and which he did not believe to be true. So you will 
limit your consideration simply to the charge of perjury. 

That is the sole charge brought against him by the Gov¬ 
ernment. 

In this case, as in any other criminal case, the pre¬ 
sumption that you start out with is that the defendant 
is innocent until his guilt is established to the extent re¬ 
quired by law: beyond a reasonable doubt. A reasonable 
doubt means a reasonable doubt, and I shall hereafter de¬ 
fine that somewhat more fully. But this presumption of 
innocence remains with the defendant until such time in 
the progress of the case as you are satisfied of his guilt 
beyond a reasonable doubt. That presumption is to be ^ 
regarded by the jury and taken into consideration in f- p) r / 
791 determining •whether or not the Government has • ^ 
established the defendant’s guilt beyond a reason- l v 
able doubt. Tf you find that the evidence is as consistent 
with innocence as with guilt, then you are required to ac¬ 
cept the hypothesis of innocence, and the defendant would 
not be guilty. 

Referring again to •what is a reasonable doubt, you 
cannot convict unless you find from the evidence that the 
defendant is guilty beyond a reasonable doubt. That is 
such a doubt as will leave your minds, after a candid 
and impartial investigation of all the evidence, so un¬ 
decided that a juror is unable to say that he has an 
abiding conviction of the defendant’s guilt; or such a 
doubt as in the graver and more important transactions 
of life •would cause a reasonable and prudent man to 
hesitate and pause. 

There is also, in a case where a defendant is charged 
with perjury, another rule of evidence, to this effect: The 
law provides that no person may be convicted of the crime 
of perjury unless the alleged falsity of the statement made 
by the defendant under oath be established by the testi- 


mony of two independent witnesses, or by one witness and 
corroborating facts and circumstances. In the absence of 
such proof, the defendant must be acquitted. The oath 
affirmative relied upon to contradict or disprove the oath 
of the accused must positively contradict. In addition, the 
corroborative evidence must be sufficient. 

792 Two elements must enter into a determination 
that corroborative evidence is sufficient: first, that 

the evidence, if true, substantiates the testimony of a 
single witness who has sworn to the falsity of the alleged 
perjurious statements; and second, that the corroborative 
evidence is trustworthy. To resolve this latter question is 
to determine the credibility of the corroborative testi¬ 
mony, and that is a function which belongs exclusively to 
the jury. 

So, too, a defendant cannot be convicted on proof that 
he contradicted his statement under oath by a statement 
not under oath. Because of the solemnity of an oath, credit 
should be given to his sworn statement rather than his 
unsworn statement. 

You are the ones to decide the facts in this case, and 
it is your exclusive function to do so. If I express any 
opinion of my own, either during the trial of the case, if 
I have done so, or during this charge, you are in no way 
bound by my own opinion, because it is for you to decide 
the case upon the facts. It is your duty to follow my 
instructions as to what the law is, because that is my 
function and not the jury’s. 

It is for you to determine whether or not the Govern 
ment has established its charge on either of these thre*- 
counts beyond a reasonable doubt. 

793 You are the exclusive judges of the credibility of 
the different witnesses who have testified before you, 

taking into consideration the manner of a witness on the 
stand, his manner of testifying, whether a witness is false 
or evasive in answering, the interest which a witness may 
have in the result of this case, whether by reason of Gov- 
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eminent employment, or any other fact or circumstance 
which in your mind may tend to bias or color the testi¬ 
mony of a witness. 

If you find that any witness has wilfully testified falsely 
as to any fact as to which that witness could not reason¬ 
ably be mistaken, you may disregard the testimony of that 
witness in whole or in part, as you deem fit. 

So, too, if the jury finds that the Government has failed 
to call a witness or witnesses peculiarly within their con¬ 
trol—I suppose that means its control—the Government’s 
control—then the jury may infer that the testimony of such 
witness, if called, would not be favorable to the Govern¬ 
ment. 

That too applies to this extent to the defendant: If 
there were witnesses whom he had the power to call, and 
it appears that their testimony might throw light upon 
the issues in this case, and the defendant made no at¬ 
tempt to produce those witnesses, and those witnesses for 
some reason might be peculiarly within the control 
794 of the defendant or subject to his call, and he failed 
to produce those witnesses, then you may infer also 
that the testimony of those witnesses, if called, would not 
be favorable to the defendant. 

Now there are three counts in this indictment. There 
were four, as I said, one of which the Government has not 
established in any way. But you will return a separate 
verdict on each count, guilty or not guilty, as you may find. 
If as to any one count you find that the Government has 
not established a case beyond a reasonable doubt, your 
verdict should be for the defendant. On the other hand, 
if after considering all the evidence you have no reason¬ 
able doubt and have an abiding conviction as to the guilt 
of the defendant, it is equally your duty to return a 
verdict of guilty and that same would apply to each of 
the three counts to be submitted to you. 

When you retire to the jury room, choose one of your 
members as foreman. When you have agreed upon a ver- 
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diet, notify the marshal at the door. Any verdict that 
you must render must be the verdict of each and every 
one of you. It must be a unanimous verdict, not a verdict 
of the majority, no matter how large the majority may be. 

If counsel have any further suggestions or objections, 
step to the bench. 

MR. GOLDSTEIN: Very well, Your Honor. 

(At the bench:) 

795 MR. GOLDSTEIN: We offered, Your Honor, a 
prayer as to willfulness and knowledge. I did not 

hear Your Honor’s comment upon that. Our prayer with 
respect to that was denied. 

THE COURT: Well, if it was denied, that was suf¬ 
ficient. 

MR. GOLDSTEIN: But I wanted to call your Honor’s 
attention to the fact that Your Honor gave no instruction 
to the jury as to willfulness and the necessity of knowl¬ 
edge and understanding. 

THE COURT: I charged the jury that if they believed 
it to be true— 

* • • • 

MR. GOLDSTEIN: We wish further to except to the 
charge insofar as there is no charge as to the burden of 
proof. There was a charge as to reasonable doubt. But 
the burden of proof is upon the Government to establish 
each fact beyond a reasonable doubt. 

I further ask your Honor to charge that no infer- 

796 ence can be drawn from the failure of the defendant 
to take the stand. 

THE COURT: I beg your pardon. I overlooked that. 
I have it down here, too. 

MR. GOLDSTEIN: I wish to except to Your Honor’s 
charge as given with respect to the fourth instruction 
which we requested and your Honor gave, which refers to 
what inference the jury may draw respecting failure of the 
Government to call witnesses. 

I submit that Your Honor’s charge as to the failure of 
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the defendant to call witnesses—that the jury may draw a 
similar inference from the failure of the defendant to 
call witnesses—amounts to a comment on the failure of 
the defendant to produce evidence. 

THE COURT: The Government established a prima 
facie case, and the defendant had power to produce evi¬ 
dence to contradict it. I think the jury has a right to con¬ 
sider all that. Have you anv authority on that? 

MR. GOLDSTEIN: Offhand, I do not. 

MR. MURRAY: The Graves case in the Supreme 
Court, the volume of which I do not recall, makes the rule 
equally applicable to both sides. 

MR. GOLDSTEIN: Yes, but here it amounts to a 
comment on the failure of the defendant to produce wit¬ 
nesses. 

MR. MURRAY: Well,yes. 

THE COURT: Yes. I was particularly careful 
797 to avoid any intimation as to the defendant’s failure 
to testify himself. 

MR. GOLDSTEIN: I think I have clarified my posi¬ 
tion with respect to the charge as to willfulness and knowl¬ 
edge: that the charge as given so far is not sufficient to 
properly inform the jury as to the necessary elements of 
the offense, including wilfullness and knowledge. 

THE COURT: What do you mean by “willfulness”? 

MR. GOLDSTEIN: Of course, we asked in our instruc¬ 
tions 10 and 11 for that. Your Honor said you denied 
those. 

THE COURT: I do not think there must be any in¬ 
tent to deceive. 

What do you say to that, Mr. Murray? 

MR. MURRAY: Definitely, yes, that there does not 
have to be any intent to deceive. A person could pri¬ 
vately inform the committee of the truth, but still if he 
were sworn under oath to tell the truth and did not, it 
would be perjury. 

MR. GOLDSTEIN: We wish also to except to Your 
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Honor’s charge as to the presumption of innocence. We 
offered a charge which Your Honor denied, and it included 
elements that Your Honor thought were not properly in¬ 
cluded. 

THE COURT: You mean as to evidence? 

MR. GOLDSTEIN: Yes. Insofar as it differentiates, 
we wish an exception. 

MR. MURRAY: The Court did give an instruc- 

798 tion on that subject. 

MR. GOLDSTEIN: Oh, yes. 

THE COURT: What was it on which you said I 
charged the jury in the negative? 

MR. GOLDSTEIN: On the second count Your Honor 
said that the Government should prove that the defendant 
did not negotiate and did not receive money, instead of that 
he did negotiate and did receive money. 

MR. MURRAY: That is my recollection. 

(Counsel left the bench, and the Court charged the jury 
further as follows:) 

THE COURT: Members of the jury, counsel have 
called my attention to the fact that I stated, as to the 
second count, that it was incumbent upon the Government 
to prove that the defendant did not negotiate any Govern¬ 
ment business and that he did not receive any money, and 
so forth. If I said that—and I know counsel so under¬ 
stood it—then I should have charged you that the Govern¬ 
ment must prove that the defendant did negotiate some 
Government business and that he did receive money, and 
so forth, for negotiating Government business. 

Counsel has also called my attention to the fact that 
I overlooked telling you, in connection with what I charged 
you in regard to the fact that the defendant is presumed 
to be innocent, that the burden of proof is upon the 

799 Government to show the defendant’s guilt beyond 
a reasonable doubt. 

Also, I am reminded that I did not charge you on 
this question: A defendant in a criminal case has the 
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right to testify or not to testify, as he may prefer. If 
he does not testify, you may not consider his failure to tes¬ 
tify in any way as an admission of guilt or as tending to 
show his guilt. You must disregard that evidence alto¬ 
gether as tending to show his guilt of the charge against 
him, because it is incumbent upon the Government to prove 
his guilt. 

Are there any other instructions ? 

MR. GOLDSTEIN: No, Your Honor. 

MR. MURRAY: No, Your Honor. 

United States Court of Appeals for the 
District of Columbia Circuit Filed Jun 9 1950 
Joseph W. Stewart, Clerk 

• • * * 

Government’s Exhibit No. 1 

S.Res. 52 

In the Senate of the United States, 

February 10,1949. 

Resolved, That in holding hearings, reporting such hear¬ 
ings, and making investigations as authorized by sub¬ 
section (g) (2) (B) of rule XXV of the Standing Rules 
of the Senate, or any other duties imposed upon it, the 
Committee on Expenditures in the Executive Depart¬ 
ments, or any duly authorized subcommittee thereof, is 
authorized during the period beginning on February 16, 
1949, and ending on February 15, 1950, to make such ex¬ 
penditures, and to employ upon a temporary basis such in¬ 
vestigators, and such technical, clerical, and other assist¬ 
ants, as it deems advisable. 

Sec. 2. The expenses of the committee under this reso¬ 
lution, which shall not exceed $50,000, in addition to any 
unexpended balance under S. Res. 189, Eightieth Con¬ 
gress, agreed to January 28, 1948, shall be paid from the 
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contingent fund of the Senate upon vouchers approved by 
the chairman of the committee or subcommittee, as the 
case may be. 

Attest: 

LESLIE L. BIFFLE, 
Secretary. 

* * • • 

Filed Jun 2 1950 Harry M. Hull, Clerk 

Government's Exhibit No. 3 

Excerpts from Minutes of Meeting of Committee on 
Expenditures in the Executive Departments 
Held January 19,1949 

An executive meeting of the Committee on Expendi¬ 
tures in the Executive Departments was held on Wednes¬ 
day, January 19, 1949, pursuant to notice, in Boom 357 
Senate Office Building, at 10:00 a. m. The meeting was 
called to order by Senator McClellan, Chairman, at 10:15 
a. m. Other members present were Senators Hoey, Taylor, 
O’Conor, Long, Humphrey, McCarthy, Ives, Mundt, Smith 
and Schoeppel. Senators Eastland and Vandenberg were 
unable to attend. 

The following matters were discussed and action taken 
as indicated: 

• • • 

On motion of Senator Ives, seconded by Senator O’Conor, 
it was unanimously agreed that Subcommittee assignments 
be approved as follows: 

• • • 

Subcommittee on Senate Investigations: 

Clyde R. Hoey, Chairman 
Herbert R. O’Conor 
James O. Eastland 
Russell B. Long 
Joseph R. McCarthy 
Karl E. Mundt 
Margaret Chase Smith 
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October 1,1949 

This is to certify that this is a true copy of excerpts of 
minutes taken by me at the meeting of the Senate Com¬ 
mittee on Expenditures in the Executive Departments held 
January 19,1949. 

/s/ Ann M. Grickis 

Assistant Chief Clerk 

Filed Jun 2 1950 Harry M. Hull, Clerk 
Government’s Exhibit No. 7 

Minutes of Meeting of Committee on Expenditures in the 
Executive Departments Held Thursday, 

February 26, 1948 

The Committee on Expenditures in the Executive De¬ 
partments met, pursuant to telephone notice, on Thurs¬ 
day, February 26, 1948 at 10:00 a. m. in room 357, Senate 
Office Building. Senator Aiken, Chairman, presided. The 
meeting was called to order at 10:35 a. m. Also present 
were Senators Ferguson, Bricker, Thye, McCarthy, Ives, 
McClellan, Hoey, Robertson (Va.) and O’Conor. Senators 
Hickenlooper, Eastland, and Taylor were unable to attend. 

Chairman Aiken stated that the meeting was called to 
consider the appointment of a subcommittee to carry out 
the provisions of S. Res. 189, 80th Congress. A general 
discussion relative to the size, functions, and authority 
of the subcommittee followed. 

At the suggestion of Senator McClellan, it was unani¬ 
mously agreed to authorize the Chairman to appoint a sub¬ 
committee of seven to carry out the provisions of S. Res. 
189; three members of the subcommittee to constitute a 
quorum for the holding of hearings, but not for executive 
sessions. Chairman Aiken named the following members 
to the subcommittee: 
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Senator Homer Ferguson, Chairman 
” Irving M. Ives 
” John W. Bricher 

” Edward J. Thye 

Senator John L. McClellan 
’ ’ Herbert R. 0 ’Conor 

” Clyde R. Hoey 

(Note: Chairman Aiken mentioned the appointment of 
Senator Robertson of Va. to the subcommittee. However, 
Senator Ferguson, Chairman of the Subcommittee to In¬ 
vestigate Wildlife Conservation, Committee on Expendi¬ 
tures, stated that while he wanted to retain the chairman¬ 
ship of that subcommittee, he would like Senator Robertson 
as sub-chairman to carry on the actual work of the sub¬ 
committee. Senator Robertson then stated, in view of those 
circumstances, he would be glad to yield to Senator Hoey.) 

It was further unanimously agreed that the subcom¬ 
mittee be authorized to proceed with any investigation 
within the jurisdiction of the full committee. 

However, without limiting the authority thus granted to 
the subcommittee, an understanding was reached that the 
subcommittee would in general observe the following re¬ 
strictions upon its activities: 

1. If the members of the subcommittee fail to reach 
unanimous agreement with respect to any major investi¬ 
gation or field of investigation, the matter shall be sub¬ 
mitted to the full committee for decision. 

2. The principal function of the subcommittee shall be 
to investigate complaints and information coming to its 
attention involving the possible existence of fraud, mal¬ 
feasance, misfeasance, collusion, corrupt or unethical prac¬ 
tices and waste and extravagance in transactions, contracts, 
and activities of the Government or of governmental of¬ 
ficials or employees. 

3. Studies of routine problems of management or ad¬ 
ministrative economy or efficiency such as are made from 
time to time by the staff of the Committee on Expenditures 
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and which do not require extensive work of an investigat¬ 
ing character shall not ordinarily be included in the duties 
of the subcommittee. 

4. The chief clerk of the Committee on Expenditures 
and the staff of the subcommittee shall consult together 
to determine whether particular complaints should be 
handled by the Expenditures Committee staff or referred 
to the subcommittee for consideration. 

A name for the subcommittee was discussed. The pro¬ 
posal was made that it be called the Subcommittee on Sen¬ 
ate Investigations. It was suggested that it would prob¬ 
ably come to be known as the Senate Investigating Com¬ 
mittee. 

Senator Ferguson pointed out that under the present 
rule, the full Committee has to determine that an execu¬ 
tive session can be held, and expressed the feeling that it 
should not be necssary to call the full committee together 
each time the subcommittee wished to hold an executive 
session. On motion of Senator McClellan, seconded by 
Senator Hoey, it was voted that, until otherwise ordered 
by the full committee, the subcommittee or the chairman 
thereof be authorized to call and hold executive sessions 
whenever it is deemed advisable. 

Senator Ferguson also pointed out that while a majority 
of the subcommittee should under the general parliamen¬ 
tary rule constitute a quorum for determining questions 
of policy and transacting like business in executive ses¬ 
sion, there would be occasion to hold executive sessions 
rather frequently for the purpose of taking testimony of, 
or conferring with, Government officials and others, in 
order to determine the advisability of holding public hear¬ 
ings. He felt that it would be difficult, if not impossible, 
to obtain a quorum of three or four for meetings of this 
type and proposed that the subcommittee be authorized 
to hold such executive sessions with only a single mem¬ 
ber present. The committee unanimously agreed to this 
proposal. 
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• • * * 

Filed Jun 21950 Harry M. Hull, Clerk 

• # # * 


Government’s Exhibit No. 8 

Excerpts from Minutes of Meeting of Committee on 
Expenditures in the Executive Departments Held 
Thursday, January 15,1948 

The Committee on Expenditures in the Executive De¬ 
partments met, pursuant to notice, on Thursday, January 
15, 1948, at 10:00 A. M. in Room 357, Senate Office Build¬ 
ing. Senator Aiken, Chairman, presided. Also present 
were Senators Ferguson, Thye, Ives, McClellan, Hoey, and 
Taylor. Senators Hickenlooper, Bricker, McCarthy, East- 
land, Robertson (Va.), and O’Conor were unable to be 
present. 

The following matters were discussed: 

S. Res. 189 — “Authorizing the Committee on Expendi¬ 
tures in the Executive Departments to make certain ex¬ 
penditures and to employ temporary assistants. Intro¬ 
duced by Senator Aiken on January 14,1948. 

Chairman Aiken explained that this resolution would 
consolidate in one subcommittee the work of the present 
Special Committee to Investigate the National Defense 
Program (S. Res. 46, 80th Congress and earlier resolu¬ 
tions) expiring January 31, 1948, and the Surplus Prop¬ 
erty Subcommittee (S. Res. 75, 80th Congress) of the 
Expenditures Committee. Senator Ferguson (Chairman 
of the Surplus Property Subcommittee) advised that ap¬ 
proximately $40,000 remains from the $100,000 appropria¬ 
tion under S. Res. 75. This would be available to the Com¬ 
mittee, or subcommittee, in addition to the $125,000 appro¬ 
priation authorized in S. Res. 189. 

Chairman Aiken explained that under this resolution, 
investigative work would in general be done by the sub- 
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committee, which would have its own staff. However, the 
staffs of the committee and the subcommittee would work 
on a cooperative basis; if the subcommittee desired to 
borrow the services of a professional staff member, or if 
the full committee needed temporary assistance from mem¬ 
bers off the subcommittee staff, the terms of the resolution 
would permit such exchanges. 

A xl estimated budget submitted by the Special Committee 
to investigate the National Defense Program for the year 
February 1948-1949 was briefly discussed and approved. 

On motion of Senator Hoey, without objection it was 
voted to favorably report S. Res. 189. 

• * • • 

•Filed Jun 21950 Harry M. Hull, Clerk 

Government’s Exhibit No. 9 

* • * • 

Senate Resolution 189, 80th Congress, 2d Session 

Resolved, That in carrying out the duties imposed upon 
it by subsection (g) (2) (B) of rule XXV of the Standing 
Rules of the Senate, or any other duties imposed upon it, 
the Committee on Expenditures in the Executive Depart¬ 
ments, or any duly authorized subcommittee thereof, is 
authorized during the sessions, recesses, and adjourned 
periods of the Eightieth Congress to make such expendi¬ 
tures, and to employ upon a temporary basis such investi¬ 
gators and such technical, clerical, and other assistants, 
as it deems advisable. 

Sec. 2’. The expenses of the committee under this reso¬ 
lution, which shall not exceed $125,000, in addition to any 
unexpended balance under Senate Resolution 75, Eightieth 
Congress, agreed to February 21, 1947, which is hereby 
made available for the purposes of this resolution, shall 
be paid from the contingent fund of the Senate upon 
vouchers approved by the chairman of the committee or 
subcommittee as the case may be. 




Filed Jun 2,1950 Harry M. Hull, Clerk 

Government's Exhibit No. 10 

* * • * 

Senate Resolution 259, 80th Congress, 2d Session 

Resolved, That the authority, powers, and duties of the 
Committee on Expenditures in the Executive Departments, 
or any duly authorized subcommittee thereof, under Senate 
Resolution 152, Eightieth Congress, agreed to July 25, 
1947, and Senate Resolution 189, Eightieth Congress, 
agreed to January 28, 1948, are hereby extended until 
February 15,1949. 

Sec. 2. In studying the operations of the United States 
Maritime Commission with a view to determining its econ¬ 
omy and efficiency, the Committee on Expenditures in the 
Executive Departments is hereby authorized to expend, 
in accordance with the authority conferred upon said com¬ 
mittee by said Senate Resolution 189, Eightieth Congress, 
such sums as it may deem advisable from the moneys 
made available to said committee under the provisions of 

said Senate Resolution 152. 

* * * • 

817 MR. GOLDSTEIN: May it please the Court: 

In order to clarify the record, in so far as the presence 
of Government employees on the jury is concerned, Mr. 
Murray has consented to stipulate at this time that Juror 
Edward L. Blessing, a postal transportation clerk, was 
employed by the Government; that Juror John 0. Timlin, 
a claims examiner at the Veterans Administration, was 
likewise employed by the Government; and that Miss 
Catherine E. Mayo, a calculating machine operator in 
the Treasury Department, was also employed by the Gov¬ 
ernment. 
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PETITION FOE REHEARING 

To the Honorable United States Court of Appeals for the 
District of Columbia Circuit: 

The appellant, by his attorneys, petitions the Court to 
grant a rehearing in the above-entitled cause, and upon a 
rehearing and further consideration of the appeal herein 
that the judgment entered in this cause on October 23, 
1950, be reversed and entered in favor of petitioner-ap¬ 
pellant. Appellant further petitions this Court that the 
instant Petition For Rehearing be considered by this Court 
sitting in banc pursuant to the provisions of Section 46 
of Title 28 of the United States Code. 

The petition of appellant for a rehearing is based on 
the following grounds: 
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I. A misapplication of the rule of law universally ap¬ 
plicable in the Federal Courts, Wetter v. United States 
(1945), 323 U. S. 606, and heretofore applicable in this 
jurisdiction, Cook v. United States, 26 App. D. C. 427, 
that conviction of the crime of perjury requires as a mini¬ 
mum the testimony of at least one witness which testi¬ 
mony must positively contradict the sworn testimony of 
the accused. 

II. A consideration of the principles of Screws v. 
United States, 325 U. S. 91, 107, would indicate that where 
wttfidness is made an element of a statutory crime it 
means something more than “knowingly” or “intention¬ 
ally”, and as a constituent element of the crime must be 
submitted to the jury under appropriate instructions. 

III. The decision is not clear as to whether the sim¬ 
plified form of criminal accusations provided for in Buie 
7 of the Federal Buies of Criminal Procedure would vali¬ 
date an indictment which does not indicate on its face 
that it is an accusation of a Grand Jury, and whether such 
rule is in contravention of the Fifth Amendment of the 
Constitution. 

IV. The decision is not clear as to whether, on the 
peculiar facts of this case, the appellant was denied the 
rights guaranteed him by the due process of law clause 
of the Fifth Amendment and the impartial jury guaranty 
of the Sixth Amendment, by the fact that government em¬ 
ployees sat as members of the Grand and Petit Juries. 

V. The decision is not clear whether the Subcommittee 
of the Senate before which the appellant testified is a 
“competent tribunal” within the meaning of the perjury 
statute in that the Subcommittee sought to elicit the tes¬ 
timony of appellant in a hearing held in violation of Sec¬ 
tion 133 (f) of the Legislative Eeorganization Act of 
1946,60 Stat. 831. 
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VI. The instant decision is in apparent conflict with 
the principle of law cited with approval by this Conrt in 
Meyers v. United States, 84 U. S. App. D. C. 101, 171 F. 
2d, 800, following a rule of almost universal application 
throughout the United States, see e.g. Fotie v. United 
States, 137 F. 2d. 831. 

VII. The decision is in apparent conflict with the rule 
announced by this Court on May 2, 1950 in the case of 
Bitted v. United States. 

Vni. The decision of the Court in this case is in con¬ 
flict with the principle of law adopted by it in the case of 
Curley v. United States, 81 U. S. App. D. C. 389, 160 F. 
2d. 229, and in the case of Harris v. United States, 59 App. 
D. C. 353,355-6,41F. 2d. 976. 

IX. The decision of the Court is in conflict with the 
rule of law adopted in United States v. Atkinson, 297 U. S. 
157, and by this Court, sitting in banc , in McAfee v. 
United States, 70 App. I). C. 142, 105 F. 2d. 21. 

POINT I 

In the trial court and on this appeal, appellant raised 
the objection that a conviction of perjury could not be 
sustained where there was lacking a witness whose testi¬ 
mony established the falsity of appellant’s sworn testi¬ 
mony. The Court held that this contention was based upon 
an erroneous version of the rule, and stated the rule to be 
“that the uncorroborated oath of one witness is not enough 
to establish, for purposes of conviction of perjury, the 
falsity of sworn testimony”. Without dissenting from 
the rule stated by this Court, appellant submits that the 
Court’s holding in this case is subject to an ambiguous 
interpretation which is not at all consonant with the fac¬ 
tual situation involved in this appeal. 
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It is implicit in the Court’s statement of the rule that 
at least one witness is necessary to support a conviction 
of perjury. 1 

(It is true that such a witness’ testimony must be cor¬ 
roborated, but no quarrel is here taken with that aspect 
of the rule.) This interpretation of the rule is the cor¬ 
rect one, in appellant’s opinion, and is in conformity with 
the rule followed almost universally in the Federal Courts. 
See cases cited in annotations at 15 A. L. R. 634,42 A. L. R. 
1063,156 A. L. R. 499. 

Under this interpretation, it is submitted that the con¬ 
viction below cannot be sustained because the quantum of 
proof, i.e., the one witness, was lacking. This is the pre¬ 
cise point which was raised by appellant in his appeal to 
this Court. (Appellant’s brief, pp. 22-26) 

This Court’s statement of the rule is also subject to the 
interpretation that the testimony of one witness positively 
contradicting the sworn testimony of the accused, is not 
necessary to sustain a perjury conviction. Such an inter¬ 
pretation is in direct conflict with this Court’s decision in 
the case of Co oh v. United States , 26 App. D. C. 427, 430, 
where it was stated: “The charge must be proved either 
by the testimony of two witnesses, or by one with proof 
of corroborating circumstances.” 

It is not clear from the opinion just which interpreta¬ 
tion this Court holds to be the correct one. However, it 
must be assumed from the judgment entered that this 
Court has decided that one witness is not necessary. It is 


1 Appellant recognizes the exceptions to this rule indicated in 
Wood v. U. S. (1840), 14 Peters 430. However, this exception is 
neither applicable nor pertinent here. It will be recalled that in 
oral argument the Government conceded it did not rely on this ex¬ 
ception. But in the Wood case the Court held that an instruction 
upon this theory was required. No such instruction was given in 
the present case (Appellant’s Reply Brief, pages 3-4). 
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urged, therefore, that this point be reconsidered by the 
Court because of the obvious conflict with its holding in 
the Cook case, and because of the obvious incompatibility 
between such a holding with the rule as it is known in the 
Federal Courts. 


POINT n 

In the case of Screws v. United States the Supreme 
Court recently held two principles which are basic to this 
appeal. The first of these deals with the interpretation 
to be given the word “wilfulness” when it is nsed in a 
criminal statute. The Court stated: 

“We recently pointed out that ‘wilful’ is a word 
of ‘many meanings, its construction often being in¬ 
fluenced by its context . 1 . . . ‘At times . . . the word 
denotes an act which is intentional rather than acci¬ 
dental. ’ . . . But ‘when used in a criminal statute it 
generally means an act done with a bad purpose/ . . . 
In that event something more is required than the 
doing of the act proscribed by the statute. ... An 
evil motive to accomplish that which the statute con¬ 
demns becomes a constituent element of the crime. ... 
And the issue must be submitted to the jury under 
appropriate instructions.” 325 TJ. S. 91, at p. 107 
(Citations to cases omitted). 

The Court also held that “Whatever the degree of guilt, 
those charged with a Federal crime are entitled to be 
tried by the standards of guilt which Congress has pre¬ 
scribed/’ It is clear from this opinion that where “wil¬ 
fulness” is made an element of the crime, the jury must 
be instructed as to its meaning. It is equally clear that 
the Supreme Court has held that the word “wilfully” in 
a criminal statute means something more than “know¬ 
ingly” or “intentionally” which is the meaning this Court 
limited it to in its opinion. 

It should also be pointed out that the quotation from 
the trial court’s instruction to the jury, which this Court 
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found to be sufficient in its opinion, deals only with a 
single element of the crime of perjury as it is defined in 
the statute. 2 The statute reads: “Every person who, 
having taken an oath . . . before a competent tribunal 
. . . that he will testify . . . truly, wilfully and contrary 
to such oath . . . states . . . any material matter which 
he does not believe to be true, shall be guilty of per jury.’’ 
It is seen that there are two elements to the offense: The 
first, “wilfully”, the second, “material matter which the 
accused does not believe to be true.” It is this second 
element which the trial court instructed the jury; and it 
is this second element which includes the meanings which 
this Court attributed to the word “wilfully” to sustain 
the trial court’s charge. Appellant however submits that 
these are two separate and distinct elements, having dif¬ 
ferent meanings, and that the first of these, namely, “wil¬ 
fully”, was not covered by the instructions. 

By holding the quoted instruction sufficient in this case, 
this Court has deleted from the crime of perjury the ele¬ 
ment of wilfulness which is a part of it by statute. In 
substance and effect this Court’s decision would legislate 
from the statute an element of the crime of perjury which 
Congress had previously made an integral part of it. 

POINT m 

In its brief, pages 15-18, appellant pointed out to this 
Court that the first count of the indictment was invalid 
because it was not in the name of the Grand Jury. This 
point was not discussed by the Court in its opinion herein. 
Appellant feels that this is an important point which goes 
to the very roots of the simplified forms of criminal accu¬ 
sations which are now sanctioned by Buie 7 of the Fed¬ 
eral Rules of Criminal Procedure. Appellant further sub- 


2 Section 22 - 2501, D. C. Code, 1940 edition. 
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mits that if the indictment herein is not violative of Rule 
7, the very serious and important question is presented 
whether or not Rule 7 is violative of the Fifth Amend¬ 
ment. Appellant believes that this point is sufficiently 
important to the administration of criminal justice in this 
jurisdiction as to call for an opinion by this Court. 

POINT IV 

Fourteen members of the Grand Jury which returned 
the indictment against the appellant were Government em¬ 
ployees, as were three members of the petit jury. The 
complainant in this case was a Subcommittee of the Sen¬ 
ate Committee on Expenditures in the Executive Depart¬ 
ments, which Committee was by law empowered to directly 
exert control over governmental employment. These two 
elements of the trial below, when juxtaposed, raise, sua 
sponte, a serious question as to whether appellant was 
denied the rights guaranteed him by the Fifth and Sixth 
Amendments. 

Appellant recognizes that the recently decided cases of 
Frazier v. United States, 335 U. S. 497, and Dermis v. 
United States, March 27, 1950, 94 L. Ed. 461, hold that 
government employees are qualified to sit as jurors, but 
it is appellant’s position that these cases do not hold that 
government employees are in every instance qualified. 
Appellant raised the point to be decided by this Court 
whether under the peculiar aspects of this case, govern¬ 
ment employes would be unable to consciously put aside 
the apparent partiality which must disqualify, and wheth¬ 
er their presence on either or both juries deprived ap¬ 
pellant of a fair trial. 

In light of the many criminal cases arising in this juris¬ 
diction out of Congressional hearings and investigations 
appellant feels that this Court should delineate the prin¬ 
ciples which govern the selection of jurors. This is a 
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matter proper for decision by this Court in the first in¬ 
stance, and one on which an opinion by this Court is 
proper and necessary in view of the Constitutional ques¬ 
tions involved. 

POINT V 

The sine qua non to criminal perjury is that the al¬ 
leged false testimony be given before a competent tribu¬ 
nal. D. C. Code 1940 edition, Section 22-2501. Appel¬ 
lant’s alleged false testimony was elicited before a Sen¬ 
ate Subcommittee sitting in Executive Session, while Sec¬ 
tion 133 (f) of the Legislative Reorganization Act of 1946 
provides that “all hearings conducted by standing com¬ 
mittees or their subcommittees shall be open to the pub¬ 
lic, except executive sessions for marking up bills or for 
voting or where the committee by a majority vote orders 
an executive session.” It is apparent from the record in 
this proceeding that the interrogation of appellant was 
conducted in violation of this rule. The question is then 
whether the subcommittee was a competent tribunal with¬ 
in the meaning of the perjury statute. 

In light of the many inquisitorial hearings and investi¬ 
gations conducted by congressional committees and the 
criminal prosecutions which have arisen and are arising 
out of them this is an extremely important question which 
not only concerns this present appeal, but in its ramifica¬ 
tions covers others as well. It is a matter which in the 
proper administration of justice calls for an adjudication 
and opinion of this Court. Such an opinion is necessary 
for the future guidance of the trial court in similar cases. 

POINT VI 

In his brief, pages 32-37, appellant pointed out to this 
Court that he had not committed the alleged perjury 
charged in count three of the indictment. In its opinion 
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this Court did not discuss this matter, except to indicate 
that it did not find error in the record with respect to it, 
and ruled against appellant with respect to it. 

Appellant submits that count three can only be sus¬ 
tained by the device of lifting statements from the record 
and giving them a meaning which the entire record will 
not sustain. Appellant feels that this Court’s ruling on 
this point is in direct conflict with the rule it enunciated 
in the case of Meyers v. United States, 84 U. S. App. D. C. 
101, 107, 171 F. 2d. 800, and with the general rule 
throughout the country on this point. See e.g. Fotie v. 
U. S. (8th), 137 F. 2d. 831, 842; Hart v. U. S. (9th), 131 
F. 2d. 59; Galonos v. U. S. (6th), 49 F. 2d. 898; Phair v. 
U . S. (3d), 60 F. 2d 953; U. S. v. Margolis (3d), 138 F. 2d. 
1002; Commonwealth v. Bray, 123 Ky. 336, 96 S. W. 522; 
Harp v. State, 59 Ark. 113, 26 S. W. 714; Schoenfdd 
v. State, 56 Tex. Crim. 103, 119 S. W. 101. 

Appellant submits that a definitive ruling on this point 
by this Court is necessary to the proper construction of 
the District of Columbia perjury statute. Especially is 
this made crucial and important by this Court’s ruling in 
this case that the word “wilful” in the perjury statute 
means 1 ‘knowingly” or “intentionally”. Without a clear- 
cut delineation of the correct governing principles of law 
by this Court, the local perjury statute becomes a baited 
trap for the unwary who must take an oath under cir¬ 
cumstances that are anything but friendly and be faced 
with the knowledge that any statement he makes may be 
subsequently isolated, taken from its context and prove 
the foundation of a criminal charge. In such a situation 
where “intentional” as opposed to “accidental” is the 
guiding touchstone for a jury, conviction must surely 
follow. 
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POINTS VII, vm, AND IX 

Appellant recognizes that by its judgment this Court 
overruled his contention that the trial court’s instructions 
to the jury were erroneous in that the jury was not fully 
instructed on the law involved, but appellant feels that it 
is proper in this Petition for Rehearing to again request 
this Court to consider the trial court’s instructions in the 
light of the arguments made in his brief, pages 44-52. 
Appellant respectfully submits that by its judgment this 
Court is placed in the position of condoning instructions 
which are in conflict in crucial points with prior decisions 
of the Court. As was stated by this Court in the case of 
Thompson v. Smith , 70 App. D. C. 65 at p. 75: “ Instruc¬ 
tions must be suited to the facts of a particular case.” 3 

Appellant believes that there are involved in this case 
important questions of law relating to the interpretation 
of the local perjury statute and therefore requests that 
this Petition for Re-hearing be considered by this Court 
sitting in banc pursuant to the provisions of Section 46 
of Title 28, United States Code. 


3 Upon this same subject and in interpreting Thompson v. 

Smith, Judge Cayton of the Municipal Court of Appeals said: 

“To enable jurors to consider and decide a case intelligently, 
the judge should explain the law of the case, state the issues 
involved, and should also point out the essentials to be proved 
on one side or the other. . . . Failure to so do left the jury 
to guess at the law and precluded an intelligent determination 
of the issues.” Reese v. Wells, 6/12/50, 78 Wash. L. Rep. 995, 
996. 
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And for the reasons hereinbefore set forth it is re¬ 
spectfully prayed that this petition for re-hearing be 
granted and that the judgment entered in this cause on 
October 23, 1950 be reversed and entered in favor of pe¬ 
titioner-appellant. 

Respectfully submitted, 

Irvin Goldstein 
1406 G Street, N. W. 

Washington, D. C. 

Edward J. Hayes 
1025 Connecticut Avenue, N. W. 
Washington, D. C. 

Wilt jam E. Kehoe, Jr. 

1331 G Street, N. W. 

Washington, D. C. 

Attorneys for Appellant. 

CERTIFICATE 

Counsel for appellant hereby certify that the above pe¬ 
tition for re-hearing is presented in good faith and not 
for purposes of delay. 

Irvin Goldstein 

Edward J. Hayes 

Wilt jam E. Kehoe 
Counsel for Appellant 
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APPELLANT’S QUESTIONS PRESENTED 

Submitted Pursuant to Rule 17(c) 

1. The question is whether government employees are 
qualified as either grand jurors or petit jurors in a crimi¬ 
nal case charging perjury before a Subcommittee of the 
Senate Committee on Expenditures in the Executive De¬ 
partments. 

2. The question is whether an indictment is fatally 
defective because of failure to allege that it is a charge 
made by the Grand Jury. 

3. The question is whether on a trial for perjury upon 
a charge that appellant testified falsely that he had no 
more than one bank account, proof of the amounts of 
money deposited and withdrawn from another account 
is improperly admitted, being proof of another offense, 
to-wit, falsification of income tax returns, where the evi¬ 
dence showed that the amounts deposited were far in ex¬ 
cess of the amounts stated as income in the returns. 

4. The question is whether in a trial upon an indict¬ 
ment for perjury before a Senate Subcommittee, it was 
proper for a member of the Subcommittee to testify that 
in his opinion the questions asked of the appellant by 
the Subcommittee were material to the Subcommittee in¬ 
quiry. 

5. The question presented is whether in a prosecution 
for perjury there was sufficient evidence to sustain a con¬ 
viction within the requirements of the rule that no per¬ 
son may be convicted unless the falsity of the statement 
made under oath is established by the testimony of two 
independent witnesses, or by one witness and corroborat¬ 
ing facts and circumstances. 




6. The question is whether the interrogation of the 
i appellant at the Subcommittee hearing and upon which 

the indictment is based is material to any inquiry into 
which the Subcommittee had proper jurisdiction to in¬ 
quire. 

7. The question is whether a charge of perjury may 
i be established by isolating statements made by appel- 
i lant and thereby giving them a meaning wholly different 

from the clear significance of his testimony considered 
as a whole. 

8. The question is whether the proof was sufficient to 
establish the validity of the organization and existence 
of the Subcommittee before which the perjury charged 
occurred. 

9. The question is whether the Sumcommitttee was a 
i ‘ ‘competent tribunal” within the meaning of the local 
■ perjury statute where the Subcommittee failed to comply 

with Section 133(f) of the Legislative Reorganization 
Act requiring Subcommittee hearings to be open to the 
public unless otherwise ordered by a majority vote. 

10. The question is whether the jury was properly 
and sufficiently instructed as to reasonable doubt, pre¬ 
sumption of innocence, burden of proof and wilfulness; 

i and whether the charge as a whole was adequate and 
sufficient. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under Section 
1291 of Title 28 of the U. S. Code and Rule 37 of the 
Federal Rules of Criminal Procedure. 
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THE STATUTE 

The statute (Title 22, Section 2501, D. C. Code 1940 ed.) 
which the appellant has been convicted of violating reads 
as follows: 

*‘22-2501 (6: 131). Perjury—Subornation of Perjury. 

“Every person who, having taken an oath or affirma¬ 
tion before a competent tribunal, officer, or person, in 
any case in which the law authorized such oath or 
affirmation to be administered, that he will testify, de¬ 
clare, depose, or certify truly, or that any written 
testimony, declaration, deposition, or certificate by him 
subscribed is true, wilfully and contrary to such oath 
or affirmation states or subscribes any material matter 
which he does not believe to be true, shall be guilty 
of perjury; and any person convicted of perjury or 
subornation of perjury shall be punished by imprison¬ 
ment in the penitentiary for not less than two nor 
more than ten years. Any such false testimony, decla¬ 
ration, deposition, or certificate given in the District 
of Columbia, but intended to be used in a judicial 
proceeding elsewhere, shall also be perjury within 
the meaning of this section. (Mar. 3, 1901, 31 Stat. 
1329, ch. 854, 858.) ,; > 

STATEMENT OF THE CASE 

Appellant was indicted on January 3, 1950, in four 
counts alleging four separate acts of perjury in violation 
of Section 22-2501 of the District of Columbia Code (1940 
ed.) in that on July 29, 1949 he wilfully testified falsely 
at a hearing of the so-called Investigating Subcommittee 
of the Senate Committee on Expenditures in the Executive 
Departments. Count 1 charged that appellant falsely testi¬ 
fied “that he did not have, either in the year 1945 or in 
the year 1946, any bank account except an account in the 
Union Trust Company of Washington, D. C.”; Count 2 
that he falsely testified “that during the period from the 
year 1945 to July, 1949, he did not negotiate any Govern- 
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ment business and did not receive any money for negotiat¬ 
ing Government business or for any work done by him in 
connection with the Government or for doing any business 
with the Government”; Count 3 that he falsely testified 
“that when he took employment with the State Depart¬ 
ment on a mission to Greece he was not in the employ of 
anybody else and had already discontinued his employment 
with Albert Verley & Company of Chicago, Illinois”; and 
Count 4 that he falsely testified “that about three months 
before July 28, 1949, he borrowed five thousand dollars 
from his mother-in-law’’ (J. App. 5A). Appellant was 
arraigned and entered a plea of not guilty to the indict¬ 
ment. 

A motion to dismiss the indictment (J. App. 6A) was 
seasonably filed. The motion to dismiss was denied (J. 
App. 8A). 

The trial of appellant wras commenced before a jury in 
the United States District Court on April 17, 1950. After 
the jury was impaneled and sworn, appellant moved for 
judgment of acquittal on the grounds urged in the motion 
to dismiss; the Trial Judge refused to hear it, and denied 
it on the ground that it had been overruled by another 
judge prior to the trial (Tr. 53-54). 

On April 26, 1950 the jury returned a verdict of guilty 
as to Counts 1 and 3, and not guilty as to Count 2; the 
Trial Judge directed a verdict of not guilty on Count 4 
(J. App. 8A). 

On May 2, 1950 appellant was sentenced to serve from 
eight to twenty-four months on each of Counts 1 and 3, 
the sentences to run concurrently (J. App. 9A). Appel¬ 
lant was admitted to bail by the Trial Judge, on the same 
day. 

To prove its case, the prosecution called on Gilbert 
Halasz who testified that he reported the hearing before 
the Investigations Subcommittee of the Senate Committee 
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on Expenditures in the Executive Departments 1 on July 
28, 1950, and that Government Exhibit 2 (J. App. 20A) 
was a correct transcript of the testimony then given by 
appellant (Tr. 75, 78). 

Senator Hoey was called by the prosecution and testified 
that he was Chairman of the Subcommittee and had been 
since January 1,1949; that the Committee on Expenditures 
in the Executive Departments 2 was a standing committee 
of the Senate as was the Subcommittee. That at the time 
appellant was called as a witness the Subcommittee was 
investigating what was known as Five Percenters in deal¬ 
ings with the Government under the authority which the 
Subcommittee understood they had relating to economy or 
efficiency in the administration of Government (J. App. 
11A). Witness further testified that he was present at 
the hearing at which appellant testified, the hearing being 
held in his office in the Senate Office Building. Over ob¬ 
jection, witness testified that the financial status of appel¬ 
lant was relevant to the inquiry of the Subcommittee since 
the Subcommittee was then examining into transactions of 
persons with different Government Agencies for compensa¬ 
tion and in particular with the activities of appellant with 
reference to his appearance before Government Agencies 
for compensation (J. App. 11 A); that at the request of 
the Subcommittee appellant produced his income tax re¬ 
turns for 1945, 1946, and 1947 (J. App. 12A). 

Prosecution called George H. Sexauer, who testified that 
he was Assistant Cashier of the National Bank of Com¬ 
merce, San Antonio, Texas, and identified Government’s 
Exhibit 4, 4-A, 4-B as records of that bank relating to 
an account of one John H. Maragon. Witness was unable 
to identify appellant as the person opening the account 
(J. App. 15A). Witness identified Government Exhibits 

1 For brevity hereafter referred to as “the Subcommittee”. 

2 Hereafter referred to as “the Committee”. 
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4- B through 4-W as bank records kept in the regular 
course of business and that Government Exhibit 4-A, the 
signature card; Government Exhibit 4, the account ledger 
sheets; and Government Exhibits 4-B through 4-W, deposit 
tickets all related to the same account (J. App. 16A); that 
the first deposit in the account was made directly with 
witness and subsequent deposits were mailed in (J. App. 
16A). 

Carmine S. Bellino was called as a prosecution witness 
and testified that he was a Certified Public Accountant 
employed by the Subcommittee. That on July 29, 1949 
he talked with appellant in one of the Subcommittee rooms 
in the Senate Ofiice Building at which time appellant stated 
that he had an account in the San Antonio Bank which was 
opened sometime in 1942 or 1943; that the first deposit in 
the account represented proceeds from an estate in which 
his wife had an interest and that the account was kept 
for his own convenience to deposit cash given him by per¬ 
sons during tours conducted by him. During the inter¬ 
view, appellant called his home while witness listened in 
on an extension and discussed with his wife the existence 
of bank checks; appellant agreed to bring any record which 
he could find (J. App. 17A). That the following day, July 
30th, appellant brought to witness 62 checks drawn on the 
account of the National Bank of Commerce, San Antonio, 
identified as Government Exhibits 5-A to 5-Z inclusive, 

5- A-l to 5-Z-l inclusive, and 5-A-2 to 5-J-2 inclusive (J. 
App. 19A). These checks were received in evidence over 
objection of appellant (Tr. 164-166). For convenience 
the checks were listed in one document admitted in evi¬ 
dence as Government Exhibit 11 (Tr. 263-265). On cross- 
examination witness testified that he had no knowledge of 
a discussion by appellant with Mr. Rogers and Mr. Flana¬ 
gan, Counsel to the Subcommittee, concerning the Texas 
bank account, but appellant was present on the 20th 
after a conversation with someone on the Subcommittee 
on the 28th. That on the 28th witness was instructed to 
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be in the Senate Office Building on the 29th; witness fur- 
! ther testified that about two weeks before July 28th he 
ascertained that appellant had given Orvis Brothers, 
Brokers, two checks drawn on the Texas bank (Tr. 
175); that witness communicated with the Texas bank 
and on July 28th received Government Exhibit No. 6, a 
letter stating that the checks deposited with Orvis Brothers 
were charged to the account of J. H. Maragon in that 
bank (Tr. 177-178). 

Witness Sexauer was recalled as a witness for the prose¬ 
cution and testified that the checks, Government Exhibits 
5-A to 5-J-2 were drawn upon the account in the Texas 
bank (J. App. 20A). Government Exhibits 4 and 4-A 
through 4-W were received in evidence over the objection 
of the appellant (Tr. 186-187). 

John H. Bahlman was called as witness for the prose¬ 
cution and testified that he was an employee of the Union 
Trust Company of Washington, D. C. and that Government 
exhibits 31-A through 31-S were bank checks and drafts 
purchased by the appellant for cash (J. App. 60A). 

The prosecution called Achilles Sakell who testified that 
he was employed by the State Department and was a mem¬ 
ber of the Grady mission to Greece in 1946 (J. App. 51 A) 
and that appellant was connected with that mission (J. 
App. 51A). 

William C. Holcombe was called as a prosecution wit¬ 
ness and testified that he was employed by the State De¬ 
partment and according to the records of the State De¬ 
partment (Government Exhibit No. 21) appellant was 
employed by the State Department from November 27, 
1945 to March 14,1946 (Tr. 479). 

Emmett C. Rhodes testified as a witness for the prose¬ 
cution. During the course of his testimony, it was stipu¬ 
lated between prosecution and appellant that appellant was 
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an employee of the State Department from November 27, 
1945 to March 14, 1946 (J. App. 51A). 

Jeanette Schwartz was called as a witness for the prose¬ 
cution and testified that she was Assistant Treasurer of 
Albert Verley & Company (J. App. 52A); that in May 
or June of 1945, appellant became associated with the 
company to perform certain services which were continued 
to August of 1946 (J. App. 53A). For these services ap¬ 
pellant received $1,000.00 per month (J. App. 59A); that 
appellant’s duties consisted of making contracts abroad 
and looking after the affairs of Mr. Bennett, President of 
the company, in Europe (J. App. 59A). That no income 
tax was withheld from the moneys paid to appellant (J. 
App. 59A); and that the moneys paid were a fee and 
not a salary; that appellant’s connection with the Verley 
Company was as a contractor (J. App. 60A). 

At the conclusion of the Government’s case motion for 
judgment of acquittal was made (Tr. 629) and overruled 
(Tr. 642). 

Senator Karl Mundt was called as a witness on behalf 
of appellant and testified that a week before the executive 
session when appellant testified, he saw appellant at his 
office (J. App. 78 A ); at that time appellant stated that 
certain charges made against him were not true, and wit¬ 
ness suggested that appellant talk to Mr. Rogers, Chief 
Counsel of the Committee; that witness was a member of 
the Subcommittee and appellant asked witness as a mem¬ 
ber of the Subcommittee for an opportunity to appear 
before the Subcommittee (J. App. 79A). 

The jury retired to deliberate upon the case on April 
25, 1950, and returned a verdict of guilty as to counts 
1 and 3 of the indictment and not guilty as to count 2 
the same day. The Court directed a verdict of not guilty 
on count 4. 
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On May 2, 1950 the Trial Court imposed sentence as 
heretofore shown, and this appeal was thereupon taken. 

STATEMENT OF POINTS 

I The Court erred in refusing to dismiss the Indict¬ 
ment. 

II The Court erred in overruling the challenge for 
cause to government employees on the Jury. 

III The Court erred in the Admission of Evidence. 

IV The Court erred in denying the Motion for Judg¬ 
ment of Acquittal. 

V The Court erred in denying certain of appellant’s 
requests for Instructions to the Jury. 

VI The Court erred in its Instructions to the Jury. 

SUMMARY OF ARGUMENT 

I The Court erred in refusing to dismiss the Indict¬ 
ment. 

a. An indictment found by a Grand Jury fourteen mem¬ 
bers of which are government employees is a denial of 
the rights of appellant guaranteed by the Fifth and Sixth 
Amendments in a case where a Subcommittee of the Senate 
Committee on Expenditures in the Executive Departments 
is the complainant. 

b. Count One of the indictment is fatally defective in 
that it fails to allege that it is an accusation made by or 
in the name of the Grand Jury. 

II The Court erred in overruling appellant’s challenge 
for cause to government employees on the Jury. 

a. Government employees are disqualified as jurors 
where a Subcommittee of the Senate Committee on Ex- 
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penditures in the Executive Departments is the complain¬ 
ant. 

III The Court erred in the Admission of Evidence. 

a. The Court erred in admitting in evidence the bank 
records of the National Bank of Commerce, San Antonio, 
Texas. 

b. The Court erred in admitting the testimony of Sen¬ 
ator Clyde Hoey that the questions upon which the indict¬ 
ment is based were material to the Subcommittee inquiry. 

IV The Court erred in denying the Motion for Judg¬ 
ment of Acquittal. 

a. The evidence was not sufficient to meet the require¬ 
ments of the rule of evidence governing perjury that no 
person may be convicted unless the falsity of the state¬ 
ment made under oath be established by the testimony of 
two indpendent witnesses, or by one witness and corrob¬ 
orating facts and circumstances. 

b. The alleged false testimony was not material to any 
matter into which the Subcommittee had jurisdiction to 
inquire. 

c. The proof was not sufficient to establish that appellant 
committed perjury as charged in Count Three of the in¬ 
dictment. 

d. The proof was inadequate to establish the validity 
of the organization and existence of the Subcommittee. 

e. The Subcommittee was not a “competent tribunal”. 
The hearing at which appellant testified was not conducted 
in accordance with the rule of the Senate requiring a 
majority vote of the Subcommittee to order an executive 
session. 

V The Court erred in denying certain of appellants 
Requests for Instructions to the Jury. 
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a. The Court erred in refusing appellant’s requests for 
instructions, Numbers 7,9,10 and 11. 

VI The Court erred in its Instructions to the Jury. 

a. The Court erred in instructing the jury that appel- 
1 lant’s failure to call witnesses peculiarly within his con- 
1 trol should give rise to the inference that their testimony 

would be unfavorable to him. 

b. The Court erred in not fully and completely instruct- 
1 ing the jury on the principles of law involved. 

ARGUMENT 

I 

The Court Erred in Refusing to Dismiss the Indictment. 

(a) An indictment found by a Grcmd Jury fourteen 
members of which are government employees is a denial 
of the rights of appellant guaranteed by the Fifth and 
Sixth Amendments (App. 58) in a case where a Subcom¬ 
mittee of the Senate Committee on Expenditures in the 
i Executive Departments is the complainant . 

For convenience, this argument includes discussion of 
the questions raised under Point II relating to the quali- 
1 fications of government employees as members of the petit 
jury. 

Appellant contends that his conviction upon an indict¬ 
ment found by a grand jury comprising a majority of 
government employees and by a petit jury, members of 
which were government employees, was a denial of the 
rights of appellant guaranteed by the due process clause of 
! the Fifth Amendment and the impartial jury guaranty of 
the Sixth Amendment. More precisely, the question pre¬ 
sented is the constitutional validity of the Act of August 
22, 1935, Chap. 605, 49 Stat. 682, Title 11, Section 1420, 
District of Columbia Code, 1540, (App. 53) in its appli- 
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cation to the present case. Appellant submits that govern¬ 
ment employees are disqualified from serving on a jury in 
a case in which the Senate Committee on Expenditures 
in the Executive Departments appears as the complainant; 
that in order to secure the constitutional guarantee of trial 
by an impartial jury all government employees must be 
held, in the special circumstances of this case, to be biased 
as a matter of law. 

Fourteen of the twenty-three members of the Grand Jury 
were employees of the Government (J. App. 7A). S 

The point was timely made by motion to dismiss (J. App. 
7A). 

During the impanelling of the petit jury, appellant chal¬ 
lenged one of the jurors for cause because of his employ¬ 
ment by the United States (J. App. 10A) and after having 
exhausted his peremptory challenges, challenged Juror Ed¬ 
ward L. Blessing, a postal transportation clerk, Juror John 
0. Timlin, a claims examiner at the Veterans Administra¬ 
tion, and Juror Catherine E. Mayo, a calculating machine 
operator in the Treasury Department, all employed by the 
United States (J. App. 10A). All of the challenges were 
overruled (J. App. 10A, 11 A). 

Neither United States v. Wood, 299 U. S. 123, 81 L. Ed. 
78, Frazier v. United States, 335 U. S. 497, 93 L. Ed. 187, 
nor Dennis v. United States, U. S. S. C. Mar. 27, 1950, 94 
L. Ed. 461, hold that government employees are qualified 
in every case. See Kempe v. United States, 160 F. (2) 
406, cert. den. 331 U. S. 843, 91 L. Ed. 1854. All decide 
that there may be special circumstances where government 
employees are unable to consciously put aside the partial¬ 
ity which must disqualify. This is such a case. The 
Subcommittee before which the perjury allegedly occurred 


3 Disqualifications applicable to petit jurors are likewise applicable 
to grand jurors, U. S. v. Griffith, 55 App. D. C. 123, 2 Fed. 2d 925. 
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was an arm of the Committee whose function it was to con¬ 
sider and make recommendations to the Senate upon mat¬ 
ters relating to budget, governmental reorganization in the 
i Executive Departments and Governmental operation with a 
view to determining its economy and efficiency. Senate 
Rule XXV, (g)(2)(B), as amended by Section 102 of the 
Legislative Reorganization Act of 1946, 60 Stat, Chap. 753. 

I p. 816 (App. 57). The Executive Departments in which 
the three challenged jurors were employed came within the 
1 purview of the Committee authority. Senator Hoey who 
i testified as a govermnent witness was a member of the 
Committee and Subcommittee (J. App. 11A). It has long 
been recognized that a person in the employment of an¬ 
other is incompetent to serve as a juror in a suit to which 
the employee was a party. Crawford v. U. S., 212 U. S. 
183,53 L. Ed. 465. 

While it may be as stated in the Wood case, above, “that 
the imputation of bias simply by virtue of governmental 
employment, without regard to any actual partiality grow- 
i ing out of the nature and circumstances of particular cases, 
rests on an assumption without rational foundation,’* here 
the nature and circumstances presented, to the challenged 
jurors, complainants with real authority, dominion and 
control of their employment. 

The precedents are readily distinguishable. In the Wood 
case, the defendant had been convicted of petit larceny 
from a private corporation; A. & P. Tea Co. v. D. C., 67 
App. D. C. 30, 89 Fed. 2d 502, involved a conviction for 
violation of the short-weight statute; Smith v. United 
States, 67 App. D. C. 251, 91 Fed. 2d 556, concerned 
internal revenue violations and none of the government em- 
! ployee jurors were employed by the Treasury Depart- 
: ment. In Frazier v. United States above, the defendant 
was convicted of violating the narcotic laws; all of the 
jurors were government employees. One juror was em¬ 
ployed in the Treasury Department, but had no connection 
with the Bureau of Narcotics. 
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The reasoning of the decided cases is that prosecution 
by the United States or prosecution for violation of a 
Federal statute are too remote from governmental employ¬ 
ment by a juror, to make for the hazard of implied bias. 
But the decisions do not call for a complete disregard that 
“bias or prejudice is such an elusive condition of the 
mind that it is most difficult, if not impossible, to always 
recognize its existence, and it might exist in the mind of 
one (on account of his relations with one of the parties) 
who was quite positive he had no bias, and said he was 
perfectly able to decide the question wholly uninfluenced by 
anything but the evidence. The law therefore most wisely 
says that, with regard to some of the relations which may 
exist between the juror and one of the parties, bias is im¬ 
plied, and evidence of its actual existence need not be 
given. ’ ’ Crawford v. United States, above. 

Appellant’s contention is not effected by May v. XJrdted 
States, 84 U. S. App. D. C. 233, 175 Fed. 2d 994. There 
two of the grand jurors were General Accounting Office 
employees, an agency directly interested in the proceed¬ 
ing. It was held that since nineteen jurors concurred in 
finding the indictment, even if the two General Account¬ 
ing Office employees were disqualified, more than the 
twelve necessary concurred, relying upon Rule 6 (b)(2) of 
the Federal Rules of Criminal Procedure (App. 55). 
Here if the fourteen grand jurors are disqualified, as they 
must be, there are not remaining a sufficient number to 
find an indictment. 

Where, as here, the claim that the Committee is hostile 
to appellant is well-founded, that the Committee is com¬ 
plainant and the same Committee is by law empowered 
to directly control governmental employment, then funda¬ 
mental considerations of justice spelled out from the Fifth 
and Sixth Amendments, requires a holding that govern¬ 
ment employees are disqualified from acting as jurors in 
a case such as this. 
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The jurors could not be unaware of the wide publicity 
the trial of this case would receive, nor could they be un¬ 
aware that their identity as jurors and government em¬ 
ployees would likewise be widely publicized. It would in¬ 
deed be most unusual if a government employee—juror be 
not overly impressed by and sympathetic with the Senate 
Committee whose hands were, figuratively, upon the string 
of the purse from which the juror draws his sustenance. 

It may be logically reasoned that Government employ¬ 
ment would not be endangered by sympathetic association 
with thieves (United States v. Wood ) or drug peddlers 
(Frazier v. United States ), but it might well be logically 
reasoned that opposition to a Senate Committee holding 
the purse strings might endanger employment. Trial by 
jurors whose security will apparently be promoted by 
conviction and endangered by acquittal is not a 4 ‘trial by 
impartial jury” and is not due process by law. In the 
Frazier case four members of the Supreme Court dis¬ 
sented. They said: 

“Of late years, the Government is using its power 
as never before to pry into their lives and thoughts 
upon the slightest suspicion of less than complete 
trustworthiness. It demands not only probity but un¬ 
questioning ideological loyalty. A government em¬ 
ployee cannot today be disinterested or unconcerned 
about his appearance of faithful and enthusiastic sup¬ 
port . . . Even if we have no reason to believe that 
an acquitting juror would be subjected to embarrass¬ 
ments or reprisals, we cannot expect every clerk and 
messenger in the great bureaucracy to feel so secure 
as to put his dependence on the Government wholly 
out of mind. I do not doubt that the government em¬ 
ployees as a class possess a normal independence and 
fortitude. But we have grounds to assume also that 
the normal proportion of them are subject to that 
very human weakness . . . which leads men to ‘. . . 
crook the pregnant hinges of the knee where thrift 
may follow fawning.’ ” 
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b. Count One of the indictment is fatally defective in 
that it fails to allege that it is an accusation made by or 
in the name of the Grand Jury. 

An examination of the first count of the indictment 
(App. 3A). 4 on which the accusation and conviction of 
the appellant herein is based, will show that it is totally 
devoid of any language which would serve to indicate that 
it is an accusation made by or in the name of the Grand 
Jury. There is nothing contained in the first count to in¬ 
dicate in whose name or under whose auspices or author¬ 
ity the charge against the appellant was made, or to indi¬ 
cate whether it purports to be an indictment or a paper 
writing of some other unrecognizable nature containing 
an accusation which was filed in the District Court It is 
clear, nonetheless, that the first count not having been 
made in the name of the Grand Jury is fatally defective 
as being in contravention of the Fifth Amendment to the 
Constitution. 

The Fifth Amendment to the Federal Constitution (App. 
58) provides in part that: “No person shall be held to 
answer for a Capital, or otherwise infamous crime, unless 
on a presentment or indictment of a Grand Jury, except 
in cases arising in the land or naval forces, or in the 
Militia, when in actual service in time of war or public 
danger. . . .” This language of the Fifth Amendment is 
persuasively clear. Affirmatively it calls for an indict¬ 
ment (or presentment) by a Grand Jury before one can 
be legally and validly charged with the commission of an 
“infamous crime”. Any accusation, whether it be by in¬ 
dictment or otherwise, which does not fulfill the require¬ 
ments of the Fifth Amendment is expressly held to be in- 


4 Strictly speaking, as the argument hereunder will demonstrate, 
the accusation filed against the appellant cannot be termed an “in¬ 
dictment”. However, for the sake of clarity, the accusation which 
was filed against the defendant in the District Court in Criminal 
Case No. 77-50 will be referred to hereafter as the indictment. 
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sufficient. United States v. Moreland, 258 U. S. 433 (1922), 
affirming Moreland v. United States, 51 App. D. C. 118, 
276 Fed. 640; Wong Wing v. United States, 163 U. S. 228. 

By statutory definition conviction of the crime of per¬ 
jury shall be punished “by imprisonment in the peniten¬ 
tiary for not less than two nor more than ten years.” 
Section 22-2501, D. C. Code, 1940 edition (App. 54). And 
the punishment which can be imposed upon conviction of 
perjury makes it an “infamous crime” within the meaning 
of the Fifth Amendment. United States v. Moreland, 
supra; Wong Wing v. United States, supra; Mackin v. 
United States, 117 U. S. 348; United States v. Evans, 28 
App. D. C. 264; United States v. J. Lindsay Wells Co., 186 
Fed. 248; see also 18 U. S. C. A., Section 1 (Revised Crim¬ 
inal Code), (App. 58). Notwithstanding the Constitu¬ 
tional requirement that a prosecution for the crime of 
perjury must be instituted by means of an indictment by 
a Grand Jury, Rule 7(a) of the Federal Rules of Criminal 
Procedure (App. 55) states that: “An offense which 
may be punished by imprisonment for a term exceeding 
one year or at hard labor shall be prosecuted by indict¬ 
ment. ...” 

Though some doubt has been cast on exactly what mat¬ 
ters are contained in the caption of the indictment, and 
what matters are properly contained in the commencement, 
it is clear, nevertheless, that the language, in whatever 
detail or form it may be phrased, which identifies the in¬ 
dictment as being the accusation or charge of a Grand 
Jury is termed the “commencement” of the indictment. 
See, e. g., Robinson, Cases on Criminal Law and Procedure, 
p. 266 (1941 edition). It is clear also that the commence¬ 
ment is, and always has been, considered an essential part 
of the indictment, People v. Bennett, 37 N. T. 117, and 
any omission of it renders the indictment bad. “As a rule, 
any count from which the commencement is omitted, is 
therefore, bad.” Bishop, New Criminal Procedure, Vol I, 
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Sec. 429 (2d edition, 1913). “It must appear from each 
count of the indictment that it was found by jurors of the 
particular jurisdiction . . Wharton, Criminal Pleading 
and Practice, Sec. 95 (9th edition). See also: Joyce, 
Indictments (1908 edition), Sections 1,182, and 183. 

That the commencement is an integral and necessary 
part of the indictment is made evident by a consideration 
of Rule 7 of the new Federal Rules of Criminal Procedure. 
Section c of Rule 7 (App. 56) deals with the “Nature 
and Contents’’ of indictments and informations and pro¬ 
vides in part that: “It (the indictment) need not contain 
a formal commencement, a formal conclusion or any other 
matter not necessary to such statement.” It is obvious 
that this reference to the fact that an indictment “need 
not contain a formal commencement”, means that the sim¬ 
plified form of pleading now called for does not have to be 
couched in the archaic language which was a part of the 
old common law system of criminal pleading. It means 
that the commencement of the present day indictment does 
not have to contain recitations to the effect that the Grand 
Jurors were the Grand Jurors of a particular court or 
jurisdiction, that they were under oath, etc., but it does 
not and cannot mean that an indictment can be haphaz¬ 
ardly filed as an accusation without some language being 
included therein to indicate that it is the “charge” or 
“accusation” of a Grand Jury. This is indicated by the 
Notes of the Advisory Committee on Rules with respect 
to Rule 7 (c) (App. 56), as well as by a consideration 
of the form indictments which are included as a part of 
the Appendix to the Rules. The Advisory Committee’s 
Note with respect to Rule 7 (c) states: “This rule intro¬ 
duces a simple form of indictment, illustrated by Forms 1 
to 11 in the Appendix of Forms.” And an examination 
of the first ten forms in the appendix shows that numbers 
1 through 10 deal with indictments and in each instance 
the form prescribes the brief commencement “The Grand 
Jury charges:”. This language is absolutely necessary 
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in order to differentiate an indictment from an informa¬ 
tion, or from any other pleading which may be filed in 
a criminal case. It is also absolutely necessary to fulfill 
the Constitutional requirement that an indictment be, and 
be identified as, the action of a Grand Jury. 

The language and reasoning of the Court in the case of 
People v. Hitt, 2 Cal. App. 2d 141, 37 Pac. 2d 849, is 
equally applicable to the point here under consideration. 
The Court said: “Under the law relating to preferring 
charges against defendants in this state, the district attor- 
1 ney is permitted to charge the defendant with a criminal 
offense, but it must appear that the district attorney makes 
the charge. Likewise, a Grand Jury is authorized to accuse 
one with the commission of an offense, but it must appear 
from the indictment that such accusation is by the Grand 
Jury, and not by someone else, or some other body of 
people. The indictment must show that it was found 
solely by the Grand Jury, and upon its own investiga¬ 
tion.” 37 Pac. 2d at page 852. 

Nor is this error purely formal. As was said by the 
Supreme Court in United States v. Moreland, above, at 
page 441, “It concerns the recognition and enforcement 
of a provision of the Constitution of the United States 
expressing and securing an important right. And the 
right, at times, must be accorded one whose conduct tempts 
to a straining of the law against him. * * * When an ac¬ 
cused is in danger of an infamous punishment if convicted, 
he has a right to insist that he be not put upon trial except 
on the accusation of a grand jury.” 

n 

The Court Erred in Overruling Appellant’s Challenge for 
Cause to Government Employees on the Jury. 

a. Government employees are disqualified as jurors 
where a Subcommittee of the Senate Committee on Ex- 
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penditures in the Executive Departments is the complain¬ 
ant. 

This argument is included in the discussion of the re¬ 
lated question as to qualification of government employees 
as grand jurors hereinbefore included under Point I a. 

Ill 

The Court Erred in the Admission of Evidence. 

a. The Court erred in admitting in evidence against 
appellant the bank records of the National Bank of Com¬ 
merce, San Antonio, Texas. 

The bank records here in question (G. Ex. 4, 4-A and 

4- B) were identified by Mr. Sexauer, an official of the 
National Bank of Commerce, as being the records of an 
account of that bank, but he did not identify appellant 
as the depositor (J. App. 15A). Witness also identified 
deposit tickets (G. Ex. 4-B to 4-W) as being deposit tickets 
relating to the same account (J. App. 16A). 5 Witness 
further testified that a group of sixty-two checks (G. Ex. 

5- A to 5-Q; 5-R to 5-J-2) were charged to the same 
account (J. App. 20A). 

Government witness Bellino testified that on July 29, 
1949, he talked with appellant who informed him that he 
had had an account in the Texas bank; that on the fol¬ 
lowing day appellant produced sixty-two canceled checks 
drawn on the account (G. Ex. 5-A through 5-Q; 5-K 
through 5-J-2, J. App. 19A). 

The Trial Judge also admitted in evidence New York 
drafts and treasurer’s checks of the Union Trust Com¬ 
pany, Washington, D. C., (G. Ex. 31-A through 31-S) pro¬ 
cured from the Union Trust Company for cash by appel¬ 
lant (J. App. 60A). 


5 The deposit tickets were not identified as being in the handwrit¬ 
ing of the appellant. 
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The only issue to which these records could in anywise 
be relevant was that raised by the first count. The fact 
of the existence of a bank account other than the account 
in the Union Trust Company was the only fact necessary 
to prove the truth of the false testimony. Notwithstand¬ 
ing, the prosecution was at great pains to establish not 
only that fact, but also that large sums of money had 
been deposited and withdrawn 6 from the Texas account. 
Taken in connection with the testimony given by appellant 
before the Subcommittee that appellant’s income tax return 
for 1945 showed a total income of $7,740; that for 1946 of 
$7,809.19; for 1947, $4,860; and that of 1948, $2,650 (G-. Ex. 
2, pp. 1915, 1916, J. App. 22A, 23A), the only inference 
which could be drawn by the jury was appellant had also 
falsified his income tax returns for those years, proof of 
another crime not charged in the indictment. And govern¬ 
ment counsel made the most of the situation in argument, 
emphasizing the large sums involved (J. App. 80A). Until 
restrained by the Trial Judge, counsel argued that the 
deposits were not reflected in appellant’s income tax re¬ 
turns (J. App. 80A). Notwithstanding the Trial Court’s 
direction to the jury to disregard the Government conten¬ 
tion, (J. App. 81 A), the damage had been done. This 
admonition could not correct the evidentiary position. 

The implication and purpose of the prosecution to estab¬ 
lish that appellant had falsified his income tax returns is 
positive and clear. In addition, the evidence went into 
unnecessary detail and could only inflame and prejudice 
the jury against appellant. Robinson v. United States, 57 
App. D. C. 143,18 Fed. 2d 185; Crawford v. United States, 
59 App. D. C. 356, 41 Fed. 2d 979; Pyle v. United States, 
81 U. S. App. D. C. 209, 156 Fed. 2d 852. The concept 
of fair trial does not permit any information to go to the 
jury to convict for any reason other than that he is guilty 


•The deposit tickets totaled $41,207.59; bank checks deposited, 
$21,255.90; checks drawn on the account, $23,256.95. 



21 


of the crime charged. Sur v. United States, 167 Fed. 2d 
431. When such evidence is admitted and shown in the 
record, it will be presumed to be injurious. Parlton v. 
United States, 64 App. D. C. 169,173, 75 Fed. 2d 772. 

(b) The Court erred in admitting the testimony of 
Senator Hoey that the questions upon which the indict¬ 
ment is based were material to the Subcommittee inquiry. 

During the course of his testimony Senator Hoey was 
asked to explain why appellant’s financial status was rele¬ 
vant to the Subcommittee inquiry, which the Senator ex¬ 
plained by detailing his views (J. App. 11 A). 7 Whether 
the questions propounded to appellant by the Subcom¬ 
mittee were relevant and material is a question of law for 
the Court and not one for expression of opinion, however 
expert, by the Chairman of the Subcommittee. Sinclair v. 
United States, 279 U. S. 263, 298, 299. The matter for de¬ 
termination was whether the facts called for by the ques¬ 
tions were so related to the subjects covered by the Senate 
rules that they reasonably could be said to be pertinent. 
It does not depend upon the probative value of evidence. 

Nor can it be properly contended that this error was 
harmless. Having admitted it, we must presume that it 
was considered by the Trial Judge upon the question of 
materiality, so evidently tenuous as indicated hereafter 
under Point IV b. 

IV 

The Court Erred in Denying the Motion for Judgment of 
Acquittal. 

a. The evidence was not sufficient to meet the require¬ 
ments of the rule of evidence governing perjury that no 
person may be convicted unless the falsity of the state¬ 
ment made umder oath be established by the testimony of 


7 Immediately preceding and succeeding this testimony, the Trial 
Judge sustained objections to similar questions (Tr. 89, 92). 
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two independent witnesses, or by one witness and corrobo¬ 
rating facts and circumstances. 

The conviction of appellant under counts one and three 
cannot be sustained because the evidence introduced by the 
prosecution was not sufficient to meet the requirements of 
the rule of evidence governing convictions for perjury. 
From the time “When the memory of man runneth not to 
the contrary’’ it has been the law that no person may 
be convicted of the crime of perjury unless the alleged 
falsity of the statement made under oath be established 
by the testimony of two independent witnesses or by one 
witness and corroborating facts and circumstances. That 
this is the rule of law of this jurisdiction and which gov¬ 
erns conviction of perjury under the local perjury statute 
was established in the case of Cook v. United States, 26 
App. D. C. 427. As this Court said in the Cook case: 
“A person accused of perjury cannot be convicted upon the 
uncorroborated testimony of one witness. The charge 
must be proved either by the testimony of two witnesses, 
or by one with proof of corroborating circumstances. The 
corroboration must be by proof of independent and ma¬ 
terial facts and circumstances tending directly to corrobo¬ 
rate the testimony of the witness for the prosecution, and 
must be of a strong character, and not merely corrobora¬ 
tion in slight particulars. ... It would also seem that, 
to convict of the crime of perjury upon oral testimony, 
the oath of the prosecution witness should, in positive 
terms, contradict the statement of the person indicted for 
perjury 26 App. D. C. at page 430 (Italics supplied). 
This rule has been recently reiterated by the Supreme 
Court in the case of Weiler v. United States, 323 U. S. 606. 

An examination of the evidence offered by the prosecu¬ 
tion under count one of the indictment will reveal that 
they attempted to substantiate the alleged perjury therein 
charged by showing that the appellant had a bank' account 
in the National Bank of Commerce, San Antonio, Texas. 
Therefore, to substantiate a conviction on this count it was 
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incumbent upon the government to offer two witnesses 
whose testimony would show positively that the appellant 
had a bank account in Texas during the years 1945 or 1946, 
or to offer one witness who could testify positively to 
that fact plus corroborative evidence which would sub¬ 
stantiate the testimony of this single witness. Cook v. 
United States, supra; Allen v. United States, 194 Fed. 664. 
It will be conceded, arguendo, that the prosecution intro¬ 
duced sufficient circumstantial evidence under count one 
to sustain the charge therein made, if they had also in¬ 
troduced the testimony of one witness whose evidence 
would positively contradict the sworn statement made by 
the appellant. It is seen, however, that the prosecution 
failed in its proof under count one since no witness gave 
evidence which positively contradicted the appellant. No 
witness positively identified the appellant as having an 
account in the San Antonio National Bank of Commerce. 
And the circumstantial evidence offered by the govern¬ 
ment, alone is not sufficient to sustain a conviction of per¬ 
jury. Clayton v. United States, 284 Fed. 537; Allen v. 
United States, supra; see also Annotations at 15 A. L. R. 
634,42 A. L. R. 1063; 156 A. L. R. 499. 

Prosecution witness Sexauer was the only witness of¬ 
fered who could have given positive testimony to the ef¬ 
fect that the appellant was the one and the same person 
who had a bank account in the National Bank of Com¬ 
merce at San Antonio. Witness Sexauer testified as to 
the opening of the account in the bank (Tr. 118-119) 
and also identified various exhibits, signature cards 
(J. App. 15A), ledger sheets (J. App. 16A), deposit 
slips (J. App. 16A) and checks drawn on the account 
(J. App. 20A). Even more significant is the fact that 
this witness could not identify the appellant as being the 
person who opened the account (J. App. 15A). The im¬ 
portance to the prosecution of this identification is exem¬ 
plified by the fact that this witness was asked three times 
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by the government trial counsel to identify the appellant 
and that he could not do (Tr. 120, 129). Insofar as the 
government's case was concerned the failure of this wit¬ 
ness to identify the appellant was a failure of proof suffi¬ 
cient to sustain a conviction of perjury. 

It is true that the witness Bellino testified that the ap¬ 
pellant told him that he had an account in the Texas bank 
immediately after the Subcommittee hearing was over 
(J. App. 18A). It is also true that witness Bellino tes¬ 
tified that the appellant turned over to him cancelled 
checks drawn on that bank (J. App. 19A). (Government 
Exhibits 5-A, etc.). But this is not sworn testimony which 
positively contradicts the statement of the appellant. “It 
is also apparently well settled that a defendant cannot be 
convicted on proof that he contradicted his statement 
under oath by a statement not under oath. Because of 
the solemnity of an oath, credit should be given to his 
sworn statement rather than to his unsworn one." 41 
Am. Jur., Perjury Sec. 66. Indeed even had the appel¬ 
lant's statements to the witness Bellino with respect to 
his bank account been under oath it would not be suffi¬ 
cient to prove perjury. As was said in the case of South 
Carolina v. Burns, 113 S. E. 351, 25 A. L. R. 414: “Con¬ 
viction for perjury cannot be sustained on the contradic¬ 
tory sworn statements of the defendant The State must 
prove which of the two statements is false, and must show 
the statement which is made the basis of the perjury 
charge to be false by other evidence than his contradictory 
statement." 

There is no gainsaying the fact that the evidence which 
the prosecution introduced with respect to the Texas 
Bank Account was cumulative; but there is also no gain¬ 
saying the fact that it was all circumstantial. And that 
is not enough to sustain a conviction of perjury under the 
rule of law cited above. The government's case stands 
or falls on its ability to substantiate the testimony, posi- 
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tively contradicting the appellant, of one witness with 
this circumstantial evidence. The missing link in the 
government’s case is the positive testimony of one wit¬ 
ness, and, perforce, the appellant’s conviction under count 
one cannot be sustained. 

Count Three 

The same fatal error in the government’s case under 
count one, which is demonstrated above, is also present 
with respect to the proof offered under count three. 
Assuming, arguendo, that the testimony of the appellant 
before the subcommittee is sufficiently clear to sustain a 
charge of perjury, the government did not sustain its 
burden of proof with respect to the testimony of the sin¬ 
gle witness under the rule of law set forth in the cases 
cited above. Under count three, it was incumbent upon 
the government to introduce evidence, sufficient to sustain 
a conviction of perjury, with respect to two matters, 
namely: (1) that the appellant was in the employ of the 
State Department, and (2) that the appellant, simultan¬ 
eously, was in the employ of the Albert Verley & Com¬ 
pany of Chicago, Illinois. It will be conceded that the 
government proved the State Department employment, but 
the government did not sustain its burden in proving 
employment with Albert Verley & Company. 

To prove employment with the Verley Company the 
prosecution offered the testimony of the witness Mrs. 
Schwartz (J. App. 52A), and to corroborate her testi¬ 
mony (it being the evidence of but a single witness) in¬ 
troduced checks drawn on the Verley Company and pay¬ 
able to the appellant (Tr. 506, Government Exhibits 
27-A through 27-M). Mrs. Schwartz was the only witness 
offered by the prosecution to testify as to appellant’s em¬ 
ployment. In light of the rule that the testimony of this 
single witness must be positive, see e.g. Cook v. United 
States, supra, her testimony is significant. Mrs. Schwartz 
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testified that the appellant became “associated” with the 
Verley Company in July 1945 (J. App. 53A); Mrs. 
Schwartz testified that the appellant was a “contractor” 
(J. App. 60A), and that no taxes were deducted from his 
pay (J. App. 59A). 

From an examination of this witness’ testimony it is 
clear that the charge contained in count three of the in¬ 
dictment is not proved. The prosecution is bound by the 
testimony of this witness. The indictment charges “em¬ 
ployment”; the witness clearly and categorically testified 
to an “association”, but no “employment”. The witness 
also testified to facts showing that whatever connection 
the appellant had with the Verley Company, it w*as not 
that of an “ employee \ The issue here is not contradictory 
testimony, but the government’s failure to meet its burden 
of proof. In his direct examination of Mrs. Schwartz the 
prosecutor himself used the word “association” thereby 
impliedly, at least, recognizing that no employer-employee 
relationship existed. This variance between the charge in 
the indictment and the proof is fatal to the government’s 
case, and the conviction under count three cannot be sus¬ 
tained. 

b. The alleged false testimony was not material to any 
matter into which the Subcommittee had jurisdiction to 
inquire. 

The questions propounded to appellant called for testi¬ 
mony which related solely to his private business and 
were not material to any inquiry which the Subcommittee 
was authorized to conduct upon this subject. Appellant 
contends that the matters charged as perjury and relied 
upon to prove appellant’s answers untruthful were beyond 
the lawful scope of the Subcommittee’s power of inquiry 
and therefore not a “material matter” within the meaning 
of the perjury statute (Title 22, Sec. 2501, D. C. Code, 
1940 ed.) which requires that the false statement must be 
concerning a “material matter”. 
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No presumption of regularity or materiality attaches. 
It was incumbent upon appellee to plead and show that 
the questions were material to some matter under inves¬ 
tigation. Sinclair v. United States, 279 U. S. 263, 296, 73 
L. Ed. 692.® 

In the present case, the Subcommittee authority is de¬ 
rived from Rule XXV, ,(g) (2) (B) of the standing rules 
of the Senate, as amended by Sec. 102 of the Legislative 
Reorganization Act of 1946, 60 Stat., Chap. 753, p. 816, 
(App. 57) providing that: 

“(2) Such committee shall have the duty of— 

(B) studying the operation of government activities 
at all levels with a view to determining its economy 
and efficiency 

Senate Resolution 52 (Govt. Ex. 1, Tr. 211, J. App. 91 A) is 
of no assistance in defining the scope and authority of the 
Subcommittee, it being merely an appropriation measure. 
And it must be conceded that the Government must show 
facts from which the Court can determine as a matter of 
law that the inquiry where appellant testified was one 
within the authority of the Subcommittee before which 
he appeared. 

The vagueness of the authorizing statute under which 
the Subcommittee acted raise objections to the validity of 
the inquiry. “Studying the operation of Government ac¬ 
tivities * • # with a view to determining its economy 
and efficiency” is so vague and uncertain in its terms, so 
lacking in definable standards, as to make it difficult for 
a Court to determine the limits of the Subcommittee 
authority, and impossible for a citizen to know that in 
doing an act he is committing a crime or has committed 
one. United States v. Fox, 95 U. S. 670, 24 L. Ed. 538, 


8 Apparently the view of the Trial Judge was that there is a pre¬ 
sumption of relevancy (Tr. 130, 134). 
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United States v. Cohen Grocery Co., 255 U. S. 81, 65 L. 
Ed. 516. The same standards required for the wording 
of a penal statute should apply to enactments authorizing 
congressional investigations. The statute authorizing the 
Subcommittee fails to meet any of these standards. These 
raise serious constitutional objections to a conviction for 
perjury where a citizen must decide as to his duty in 
the premises. 0 Here there are no clearly defined issues 
as in a trial, no standard to measure materiality save 
the statute and no knowledge on the part of appellant as 
ito the evidence taken before the Subcommittee’s questions 
were asked of him. Materiality might be clear enough to 
those conversant with such antecedent testimony, yet any 
indication of relevancy would be entirely wanting to one 
not conversant therewith. With nothing save the author¬ 
izing statute to guide him, how would appellant know 
what was in the minds of the members of the Subcommittee 
when the questions were asked of him, or what extraneous 
circumstances would make the materiality of the questions 
evident. The Government adduced no proof of evidence 
taken by the Subcommittee which would in anywise as- 
i sist in establishing the relevancy of appellant’s testimony. 

The supporting argument is that the power of Congress 
or a Committee to investigate depends upon and flows 
from the power to legislate upon the subject investigated. 
Barry v. United States ex rel. Cunningham, 279 U. S. 597, 
613, 616, 73 L. Ed. 867; Kilbourne v. Thompson, 103 TJ. S. 
I 168, 190, 26 L. Ed. 377. However, this, power is not with¬ 
out limitation. The investigation must be germane to 
some matter concerning which the body conducting the 
i investigation has power to act, and not a mere inquisition 
into the private affairs of a citizen. Jurney v. MacCracken, 
294 U. S. 125, 79 L. Ed. 802; Sinclair v. United States, 
' 279 TJ. S. 263, 291-294, 73 L. Ed. 692; McGrain v. Dough- 


9 Appellant was without benefit of counsel at the time of his testi¬ 
mony before the Subcommittee. 
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erty, 273 U. S. 135,176-180, 71 L. Ed. 580; In re Chapman, 
166 U. S. 661, 668-672, 41 L. Ed. 1154; Kilbourne v. Thomp¬ 
son, above. 

Applying the rule of the above cases to the present 
case, it is necessary to ascertain if the investigation, dur¬ 
ing the course of which appellant testified, was germane 
to any power possessed by the Subcommittee; or rather, 
if the matters upon which this perjury are predicated, 
were germane to any power possessed by the Subcom¬ 
mittee. 

The specific charges, counts 1 and 3 (J. App. 4A, 5A), are 
that appellant testified falsely “that he did not have * • • 
any bank account except an account in the Union Trust 
Company of Washington, D. C. ,, and “that when he took 
employment in the State Department * * * he was not 
in the employ of anybody else and had already discon¬ 
tinued his employment with Albert Verley and Company 
of Chicago, Illinois”. 

Unlike the cases cited above, here there was no Con¬ 
gressional resolution specifying the purpose of the inves¬ 
tigation with any degree of detail. Here, the vagaries of 
Senate Rule XXV (g)(2)(B) (App. 57) authorizing 
the study of Governmental activities with a view to de¬ 
termining Governmental economy and efficiency is the only 
source of authority in proving the scope of the Subcom¬ 
mittee investigation. From the evidence, what then can 
be said to be the relationship of appellants bank accounts 
to Governmental economy? How is Governmental effici¬ 
ency effected by appellant having or not having a bank 
account in Texas? 

At no time did appellee contend below that the activities 
of appellant, as disclosed by the Subcommittee investiga¬ 
tion, reveal any breach of law. Appellee’s contention must 
be that whatever might influence the minds of the Sub¬ 
committee in its recommendations as to legislation is a 
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subject upon which the Subcommittee may summon wit¬ 
nesses before it and require them to disclose any facts, 
no matter how private, no matter how personal, to the 
person whose attendance has been compelled. If the ar¬ 
gument be that only what may legitimately influence the 
minds of the Subcommittee, still it will be seen that the 
power, if it exists, is unparalleled in its vague extent. 
In our complex society today, no person lives within this 
nation who does not at frequent times come within the 
ambit of Governmental operation and activity. In com¬ 
menting upon an attempted exercise of investigatory power 
by a Government agency, Mr. Justice Holmes, in Harri- 
mxm v. Interstate Commerce Commission, 211 U. S. 407, 
421,53 L. Ed. 252, said: 

“We could not believe on the strength of other than 
explicit and unmistakable words that such autocratic 
power was given for any less specific object of in¬ 
quiry than a breach of existing law, in which, and 
in which alone, as we have said, there is any need 
that personal matters should be revealed/ 7 

See also Federal Trade Commission v. American, Tobacco 
Co., 264 TJ. S. 298,68 L. Ed. 696. 

We may speculate interminably upon the 'possibility 
that the alleged perjurious testimony may have some 
bearing upon a legitimate legislative function. But this 
is a criminal case which requires evidence, not speculative 
theories or the imaginings of astute counsel. The bur¬ 
den of proof is on the prosecution and the question is: 
was the essential element—materiality—established. It 
will not do to indulge a presumption. No presumption 
can be indulged in the place of proof to establish an es¬ 
sential ingredient of the crime charged. No presumption 
known to the law is as strong as the presumption of in¬ 
nocence. Egan v. United States, 52 App. D. C. 384, 287 
Fed. 958. 

The leading case of Kilbourne v. Thompson, above, held 
invalid an investigation into the possible losses of the 
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United States on the failure of Jay Cooke and Company. 
Speaking for a unanimous Court, Justice Miller stated 
“that we are sure that no person can be punished for con¬ 
tumacy as a witness before either House, unless his tes¬ 
timony is required in a matter into which that House has 
jurisdiction to inquire, and we feel equally sure that 
neither of these bodies possess the general power of mak¬ 
ing inquiry into the private affairs of the citizen.” (Page 
190). 

Later cases have quoted and followed this statement. 
In the Sinclair case, above, the Supreme Court in reiter¬ 
ating the principle stated in McGrain v. Dougherty, above, 
that neither House of Congress was invested with general 
power to inquire into private affairs and compel dis¬ 
closures, but only with limited power of inquiry to carry 
out its essential legislative function, said: “And that 
case shows that, while the power of inquiry is an essen¬ 
tial and appropriate auxiliary to the legislative function, 
it must be exerted with due regard for the rights of wit¬ 
nesses, and that a witness rightfully may refuse to an¬ 
swer where the bounds of the power are exceeded or 
where the questions asked are not pertinent to the matter 
under inquiry. 

“It has always been recognized in this country, and it is 
well to remember, that few if any of the rights of the 
people guarded by fundamental law are of greater impor¬ 
tance to their happiness and safety than the right to be 
exempt from all unauthorized, arbitrary or unreasonable 
inquiries and disclosures in respect of their personal and 
private affairs. In order to illustrate the purpose of the 
courts well to uphold the right of privacy, we quote from 
some of their decisions.” Page 292. The Court then 
cites and quotes Kilboume v. Thompson, above, Re Pacific 
Ry. Comm., 32 Fed. 241, Interstate Commerce Commis¬ 
sion v. Brimson, 154 U. S. 447, 38 L. Ed. 49; Harrinum 
v. Interstate Commerce Commission, above, and Federal 
Trade Commission, v. American Tobacco Co., above. 
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Merely because an individual does business with the 
Government certainly gives to a Congressional Committee 
no right to examine into each and every of his business 
transactions, much less examine into all of his private and 
personal affairs also. 

What bank accounts he had were appellant’s personal 
and private affair. The place of deposit of a citizen’s 
money has not and cannot be demonstrated to be of as¬ 
sistance to the Senate in formulating legislation respect¬ 
ing the economy and efficiency in the Executive Depart¬ 
ments. 

It should be specially noted that Count 2 relating to 
alleged false testimony concerning appellant’s negotia¬ 
tion of business with the Government and the receipt of 
fees therefor, was probably closer on the question of 
materiality and carried great weight with the Trial Judge 
in his submission of the case to the jury. Appellant was, 
however, acquitted on this count. 

c. The proof was not sufficient to establish that appel¬ 
lant committed perjury as charged in Count Three of 
the Indictment. 

To restate the holding of this Court in the case of 
Meyers v. United States, 84 U. S. App. D. C. 101, 171 
Fed. 2d, 800, to make it more applicable to the situation 
in issue here: “It is elementary that the appellant can¬ 
not be guilty of perjury, if there was no perjury com¬ 
mitted.” That is a general principle and one which can¬ 
not be denied. Equally applicable and equally undeniable 
is the particularization of that principle to count three 
of the indictment herein, namely: If the allegedly false 
statements charged to have been made by the appellant in 
count three were not made or were not made by him, 
then the appellant cannot be guilty of perjury. 

The pertinent portion of count three contains the fol¬ 
lowing: “John F. Maragon wilfully and contrary to his 
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oath stated the material matter that when he took em¬ 
ployment with the State Department on a mission to 
Greece he was not in the employ of anybody else and had 
already discontinued his employment with Albert Verley 
& Company of Chicago, Illinois. . . .” For the sake of 
the argument on this point it will be conceded that the 
appellant was employed by the State Department from 
November 27, 1945 through March 14, 1946, and that he 
was employed, using that word in its full sense and mean¬ 
ing, by Albert Verley & Company from July, 1945 through 
August, 1946. Under this guise of the matter the ques¬ 
tion that is presented and which must be determined is 
whether on July 28, 1949, in testifying before the Senate 
Subcommittee, the appellant swore that this dual em¬ 
ployment did not exist, in such a clear and unambiguous 
manner as to constitute perjury. 

Whether the appellant testified in the tenor and man¬ 
ner charged in Count Three must be determined from 
an examination of the proceedings before the Subcom¬ 
mittee. A stenographic transcript of the appellant’s tes¬ 
timony before the Subcommittee was introduced in evi¬ 
dence as Government Exhibit 2, and was subsequently 
read to the jury (J. App. 20A). Even the most casual 
perusal of this transcript will show that the testimony 
on which count three is based is that contained on page 
1933 of Government Exhibit 2 (J. App. 35A). This tes¬ 
timony, beginning with the introductory portion on page 
1932, reads as follows: 

Mr. Rogers. Did you have any income from anyone 
except the Verley Company? 

Mr. Maragon. The Verley Company and I believe 
the State Department. 

Senator Mundt. What was the income from the 
State Department? Were you working for the State 
Department then? 

Mr. Maragon. Senator, when the mission was or¬ 
ganized to go to Greece to supervise the elections 
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there, the State Department wanted about a dozen 
citizens of Greek extraction who spoke the language 
to act as interpreters and otherwise. I was one of 
twelve who was accepted by the State Department 
and went over there to act as such. 

Senator Mundt. This was from a salary or expense? 

Mr. Maragon. Yes, sir; 1 was not in the employ 
of anybody else then. 

Mr. Rogers. According to your income tax return 
for 1946, you report $6,000 from Albert Verley Com¬ 
pany; is that correct? 

Mr. Maragon. That is correct. 

Mr. Rogers. You previously testified you were to 
get $1,000 a month. Was that reduced in 1946? 

Mr. Maragon. In 1946,1 went to work seven months 
because Drew Pearson began his first articles against 
me and Mr. Bennett found it embarrassing to con¬ 
tinue me. 

Mr. Rogers. So your services were discontinued? 

Mr. Maragon. That is right. 

Mr. Rogers. Is that the time you went to work 
for the State Department? 

Mr. Maragon. That is right. 

(Italics supplied for emphasis). 

It is seen that the first part of Count Three that “When 
he (appellant) took employment with the State Depart¬ 
ment ... he was not in the employ of anybody else” 
is taken directly from Senator Mundt’s question: “This 
was from a salary or expense?” and the appellant’s re¬ 
ply: “Yes, sir; I was not in the employ of anybody else 
then.” The answer, if it can be called that, is clearly not 
responsive to Senator Mundt’s question. 10 It is patent 
that the appellant’s answer cannot be considered a denial 
of dual employment during the period in question. Such 
an ambiguous answer, left hanging in the air, can never 


10 Appellant’s effort to clear up this ambiguity during the course 
of the trial proved fruitless. Neither the reporter (Tr. 83) nor 
Senator Hoey (Tr. 102-103) could shed any light on the point, and 
counsel to the Subcommittee was likewise unable to clear this up 
(Tr. 625-626). 
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fulfill the essential elements of the crime of perjury. To 
constitute perjury the testimony must be false, or be¬ 
lieved to be false, and the false statement must be wilfully 
and deliberately given. Clark and Marshall, Law of 
Crimes (2d edition, 1912) p. 654, 656, 657; 41 Am. Jur., 
Perjury, Sections 2 and 6. 

The second part of the charge contained in count three, 
namely that the appellant “had already discontinued his 
employment with Albert Veriey & Company” when he 
took employment with the State Department, is equally 
as obviously based on the question: “Is that the time 
you went to work for the State Department?”, and the 
answer: “That is right.” This portion of the accusa¬ 
tion made against the appellant is deliberately taken out 
of context. This is a flagrant disregard of the rule of 
law which this Court cited with approval in the case of 
Meyers v. United States, 84 U. S. App. D. C. 101, 171 
Fed. 2d, 800. As this Court stated in its opinion: “That 
statement may not be isolated and thereby given a mean¬ 
ing wholly different from the clear significance of the 
testimony considered as a whole. Appellant himself states 
the law to be that a charge of perjury ‘may not be sus¬ 
tained by the device of lifting a statement of the accused 
out of its immediate context and thus giving it a meaning 
wholly different than that which its context clearly 
shows’.” 84 U. S. App. D. C. at p. 107 et seq. f citing 
with approval Fotie v. United States, 8 Cir., 137 Fed. 2d 
831. An examination of this question and appellant’s an¬ 
swer taken in its context, as must be done in conformity 
with this Court’s ruling in the Meyers case, supra, in¬ 
eluctably demonstrates that there was no perjury as is 
charged in count three. 

The appellant clearly identified the time when he 
worked for the Albert Veriey & Co. on page 1915 of 
Government Exhibit 2 (J. App. 22A, 30A) his income tax 
return shows income from this company during 1945; on 
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page 1916 (J. App. 35A) lie stated that he received in¬ 
come from the Verley Company and the State Depart¬ 
ment in 1946; on pages -1926-27 (J. App. 36 A) he in¬ 
formed the Subcommittee of the termination of his ac¬ 
tivities with the Verley Company. More important, how¬ 
ever, than is the above identification of employment, is 
the testimony given by the appellant which immediately 
precedes the above quoted excerpts which form the basis 
of the charge in count three. Commencing on page 1931 
of Government Exhibit 2 (J. App. 35A) the following 
colloquy takes place: 

“Mr. Rogers. Do you have any brothers? 

“Mr. Maragon. I have two brothers surviving. 

“Mr. Rogers. What are their names? 

“Mr. Maragon. Their names are George and Peter; 
and the first time I have seen them in 39 years was 
when 1 went to Greece on the Grady mission to ob¬ 
serve the elections in Greece. I had not seen them 
for 39 years. 

“Mr. Rogers. They are in Greece? 

“Mr. Maragon. That is right; and my mother and 
my father had already been dead and that was the 
first opportunity I had to see them. 

“Mr. Rogers. Did your brother borrow any money 
vn that year 1945? 

“Mr. Maragon. Borrow any money? No, sir.” 
(Italics supplied). 

From this excerpt it is evident that the appellant iden¬ 
tified the time he went to Greece with the State Depart¬ 
ment. He went “on the Grady Mission” to observe the 
elections there. It is equally evident that the Chief 
Counsel of the Committee, as well as the witness, knew 
that this mission went to Greece in 1945, from the question 
which was asked: “Did your brother borrow any money 
in that year 1945” when the appellant went to Greece. 
There is positive identification of when the appellant went 
to Greece, “on the Grady Mission”, there is positive 
evidence that the appellant was on that mission in 1945, 
from Mr. Rogers’ question and the answer to it, there is 
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the positive statement of the witness that he also received 
income from the State Department in 1946. How naive 
does the Government consider the appellant to be? How 
vicious in his disregard of even the most commonplace 
areas of common sense? That they would say his answers, 
as set out in count three, completely taken out of context, 
would constitute wilful and deliberate perjury? Perhaps 
the appellant was a confused witness; as witness for ex¬ 
ample the answer supplied to the questions on pages 
1916-17 and 1925 of Government exhibit 2 (J. App. 23A, 
30A), but not a prejurous witness! 

It is submitted that the testimony which forms the 
basis of count three can only be sustained by lifting the 
statements which form the basis of that charge com¬ 
pletely from 4 ‘their context and giving them a wholly 
different meaning than that which the context clearly 
shows”, contrary to this Court’s ruling in the Meyers 
case, supra. It is also submitted that this charge falls 
far short of the elementary rule of law that the false 
statement, to constitute perjury, must be deliberately and 
wilfully given. 

d. The proof was inadequate to establish the validity 
of the organization and existence of the Subcommittee. 

The Committee on Expenditures in the Executive De¬ 
partments is one of the standing committees of the Senate 
to be appointed at the commencement of each Congress 
(Rule XXV, (1) App. 57). Standing Rule XXV (2) of 
the Senate provides that committees shall continue until 
their successors are appointed (App. 57).“ 

Chronologically stated, the proof was that on January 
15, 1948, (during the Eightieth Congress) the Committee 
resolved to favorably report S. R. 189 (G. Ex. 8, Tr. 204- 
206, J. App. 96A). S. R. 189 (J. App. 97A) was adopted on 
January 28, 1948, and merely authorized certain expendi- 


11 The offenses here charged occurred during the 81st Congress. 
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tures and employment- of temporary assistants during 
the Eightieth Congress. On February 26, 1948 (during 
the Eightieth Congress), the Committee appointed a Sub¬ 
committee authorized to conduct investigations. (G. Ex. 
7, Tr. 206, J. App. 93A). On June 19, 1948, S. R. 259 
(Eightieth Congress) was adopted, extending the powers 
of the Committee under S. R. 152 (Eightieth Congress) 
and S. R. 189 (Eightieth Congress) to February 15, 1949 
(G. Ex. 10, Tr. 210, J. App. 98A). On January 19, 1948, 
(81st Congress) the Committee appointed the Subcom¬ 
mittee on Investigations which conducted the hearing here 
involved. (G. Ex. 3, Tr. 212, J. App. 92A). On February 
10, 1949, the Senate adopted S. R. 52 (81st Congress) 
authorizing expenditures and employment of temporary 
assistants during the period February 16, 1949 to Febru¬ 
ary 15, 1950 (G. Ex. 1, Tr. 211, J. App. 91A). S. R. 152, 
Eightieth Congress, was not in evidence. -In considering 
this point, S. R. 189, the Committee action of January 
15, 1948, and S. R. 259 are to be disregarded, they being 
merely authorizations for the expenditure of funds. S. R. 
52, 81st Congress, was a similar authorization. The Com¬ 
mittee action of February 26, 1948 was the appointment 
of a Subcommittee for the Eightieth Congress. None of 
these are pertinent to the organization of the Subcommit¬ 
tee which held the hearings. There remains, however, the 
action of the committee of the 81st Congress of January 
19, 1949 designating the Subcommittee which held the 
hearing at which appellant testified. 

Obviously,' there can be no valid Subcommittee without 
the appointment of a Committee. There was no proof 
of the appointment of a Committee on Expenditures in 
the Executive Departments. By its own rules, the Senate 
is to appoint standing committees at the commencement 
of each Congress with authority for the preceding com¬ 
mittee to act until their successors are appointed. A com¬ 
parison of the minutes of January 19, 1949 with those of 
February 26, 1948 indicates that the personnel of the 
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Committee was changed, while, in fact, there was no proof 
to this effect. This is a defect in evidence which leaves 
the case without the necessary proof of the validity of 
the organization and existence of the Subcommittee. 

e. The Subcommittee was not a “competent tribunal^. 
The hearing at which appellant testified was not conducted 
vn accordance with the rule of the Senate requiring a ma¬ 
jority vote of the Subcommittee to order an executive 
session . 

The evidence of the prosecution failed to establish that 
the Subcommittee hearing at which appellant testified was 
ordered by a majority vote of the Subcommittee. 

The perjury statute for violation of which appellant 
stands convicted requires that the body before whom the 
oath be taken be a “competent tribunal’\ 

Section 133(f) of the Legislative Reorganization Act 
of 1946, 60 Stat. Chap. 753, p. 831, provides that: 

“(f) All hearings conducted by standing commit¬ 
tees or their subcommittees shall be open to the 
public, except executive sessions for marking up bills 
or for voting or where the committee by a majority 
vote orders an executive session.” 

The hearing here involved was not one “for marking 
up bills” or “for voting”. All other executive sessions 
must be ordered by a majority vote of the Subcommittee, 
and in the absence of such proof, and none was present 
here, the hearing was unauthorized and the Subcommittee 
not a “competent tribunal”. 

No presumption of regularity of the proceedings would 
be applicable. The transcript of the proceedings of the 
hearing is the complete report of all that occurred at 
the time (J. App. 13A, 20A) and while showing that the 
hearing was in executive session, fails to disclose the re¬ 
quired vote. 
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In Christoff el v. United States, 338 U. S. 84, 93 L. Ed. 
1826, the defendant was convicted of perjury before a 
congressional committee. In an opinion by the late Jus¬ 
tice Murphy, the Court held that under the rules and 
practice of the House of Representatives a committee 
was competent to exact testimony only when a quorum 
was present, and that, in the absence of such a quorum, 
it was not a “competent tribunal’’ as required by the 
local perjury statute. The question, the Court said, “is 
rather what rules the House has established and whether 
they have been followed”. Pages 88 and 89. The Court 
decided that the failure to comply with the established 
rules rendered the Committee incompetent. 

The Subcommittee was required to follow and abide by 
its own rules, Morgan v. United States, 298 U. S. 468, 80 
L. Ed. 1288, and to follow the procedural requirements of 
the statute. The statute limits the authority of the Sub¬ 
committee to act, except within the limitations of the au¬ 
thority granted. Stark v. Wickard, 321 U. S. 288, 88 L. 
Ed. 733; Sec. Adm. v. Quaker Oats Co., 318 U. S. 218, 87 
L. Ed. 724. 

The determination of the limits and requirements of 
the statute is a judicial function, United States v. Morgan, 
307 U. S. 183. 

V 

The Court Erred in Denying Certain of Appellant’s Re¬ 
quests for Instructions to the Jury. 

a. The Court erred in refusing appellants requests 
for instructions Numbers 7, 9, 10 and 11. 

At the conclusion of all of the evidence the appellant 
submitted to the Court eleven written prayers for in¬ 
struction to the jury (App. 59-62). Of these instructions 
the Court granted numbers 2 (Tr. 677, App. 59), 5 (Tr. 
678, App. 60), 6 (Tr. 678, App. 60), and 8 (Tr. 679, 
791, App. 61). Instruction number 1 was for a directed 
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verdict of acquittal (Tr. 679, App. 59), and no issue is 
here made of the Court’s denial of that instruction. 
While defendant’s requested instruction number three was 
denied by the Court (Tr. 677, App. 59), the Court sub¬ 
sequently charged the jury as requested therein, (Tr. 
793), and no error is assigned for that. Exception was 
taken to the Trial Court’s refusal the charge the jury 
as prayed in defendant’s instruction numbered 7 (Tr. 679, 
App. 61), 9 (R. 842, App. 61), 10 (Tr. 797, R. 843, 
App. 62), and 11 (Tr. 797, R. 844, App. 62), as well 
as to the change which the Court made in requested in¬ 
struction number four, (Tr. 796, App. 59). 

Error in Refusing Appellant’s Instruction 10 and 11. 

Appellant’s requested instruction numbered ten and 
eleven were in the following language: 

Number 10: “Before the jury can return a verdict of 
guilty, it must find from the evidence beyond a reasonable 
doubt that the alleged false statements were willfully and 
deliberately made. The word willfully as used implies 
not only knowledge, it means a statement made with the 
deliberate intent to deceive.” 

Number 11: “Perjury can only be imputed upon full 
knowledge of the falsity and cannot be predicated where 
willfulness, corruption and malice are not manifest.” 

Exceptions were duly taken to the Trial Court’s re¬ 
fusal to give these instructions (J. App. 88A), and to the 
trial court’s refusal to give any instruction on “willful¬ 
ness” or “knowledge” (J. App. 89A). The position of 
the trial court on this point can be aptly summarized by 
the statement made to counsel at the bench when objec¬ 
tion to the failure to charge as requested and on willful¬ 
ness was made. The trial court stated: “I do not think 
there must be any intent to deceive.” (J. App. 89A). 
This failure of the trial court to instruct the jury as re¬ 
quested, or indeed to give any instruction on willfulness, 
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constitutes reversible error in that it deprived the ap¬ 
pellant of the fair trial to which he was entitled. 

Under the definition for the crime of perjury contained 
in section 22-2501 of the District of Columbia Code, 1940 
edition, willfulness is made one of the essential elements. 
The pertinent portion of the code provision reads: “Every 
person who, having taken an oath . . . before a competent 
. . . that he will testify . . . truly, wilfully and contrary 
to such oath . . . states . . . any material matter which 
he does not believe to be true, shall be guilty of perjury 
. . .” (Italics supplied). This being the case, the lan¬ 
guage of the Supreme Court in the case of Screws v. United 
States , 325 U. S. 91, at p. 107, is equally applicable: 
“Whatever the degree of guilt, those charged with a Fed¬ 
eral crime are entitled to be tried by the standards of 
guilt which Congress has prescribed .’ 9 

In the Screws case the Supreme Court had before it 
the question of the constitutionality of a criminal statute 
wherein “wilfulness” was an element of the crime. Under 
the position which the majority of the Court took, the 
statute under consideration would have been declared un¬ 
constitutional on the ground of vagueness but for the 
fact that wilfulness was a constituent element of the pro¬ 
hibited offense. To save the statute from the infirmity of 
vagueness the Supreme Court gave a definite meaning to 
wilfulness as used in a criminal statute and defined it to 
mean “an Act done with a bad purpose.” 12 From its 


12 “We recently pointed out that ‘wilful’ is a word of ‘many mean¬ 
ings, its construction often being influenced by its context.’ . . . ‘At 
times . . . the word denotes an act which is intentional rather than 
accidental. . . . But ‘when used in a criminal statute it generally 
means an act done with a bad purpose.’ ... In that event something 
more is required than the doing of the act proscribed by the statute. 
... An evil motive to accomplish that which the statute condemns 
becomes a constituent element of the crime. . . . And the issue 
must be submitted to the jury under appropriate instructions. 325 
U. S. 91, at p. 107 (Citations to cases omitted). 
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definition of the word “wilfulness” the Supreme Court 
ruled that the trial court had committed reversible error 
in not instructing the jury on the meaning of the word. 
Under the Supreme Court’s holding in the Screws case 
reversible error was committed by the trial court herein 
in not instructing the jury as requested by the Appellant. 
It is manifest that the meaning which the Supreme Court 
gave to the word “wilfulness” in the Screws case is equally 
applicable to each and every case where that becomes or 
is an element of the crime charged. To hold otherwise 
would be to put the courts in an untenable position of 
saying that wilfulness has a meaning only in a case 
where the constitutionality of an act of Congress is drawn 
into question, and has no meaning in any other criminal 
statute. If “wilfulness” has significance and meaning 
when used in one criminal statute it must have equal sig¬ 
nificance when used in all, albeit its shades of meaning 
must necessarily vary to fit the criminal act under con¬ 
sideration, or our idea of equal justice under law becomes 
a nullity. 

Notwithstanding the Screws case, defendant’s requested 
instructions Numbers 10 and 11 were proper and were 
completely consonant with instructions which must be 
given in a perjury prosecution. That the taking of the 
false oath must be both wilful and corrupt before a 
charge of perjury would lie has been considered one of 
the essential elements of the crime since the earliest days 
of the common law. Clark and Marshal, Law of Crimes 
(2d edition) 656. “It is also well settled that the false 
statement upon which a charge of perjury is based must 
be made with criminal intent. The statement must be 
false and wilfully and deliberately given, with intent 
that it be taken as true, and with knowledge that it is 
false.” 41 Am. Jur., Perjury Sec. 8. See also Lambert 
v. People, 76 N. Y. 220, 32 Am. Rep. 293. Absent any 
consideration on the part of the jury of this essential 
element of the crime, under proper instruction from the 
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court, it is clear that appellant was denied the fair trial 
to which he was entitled under law. 

Error in Refusing Appellant’s Instruction Number 9. 

The appellant’s requested instructions 8 and 9 which 
were submitted to the trial court read as follows: 

Instruction 8. “The jury are instructed that if they 
find that the evidence is as consistent with innocence as 
with guilt, then they are required to accept the hypothesis 
of innocence.” 

Instruction 9. “The jury are instructed that to return 
a verdict of guilty it is incumbent upon the Government 
of offering evidence that closes up every hypothesis of 
innocence and if the Government offers evidence that is 
equally consistent with innocence as with guilt, the de¬ 
fendant should be acquitted.” 

Appellant’s instruction number 8 was accepted by the 
trial court and was read verbatim to the jury (J. App. 85A), 
but instruction number 9 was denied (Tr. 679) and no 
instruction whatsoever was given by the trial court on 
that point. The failure of the trial court to give this re¬ 
quested instruction in light of the evidence which was 
introduced by the government under count three of the 
indictment (see Point IV c. hereof) and in light of the 
government’s failure to demonstrate the wilfulness of 
appellant’s alleged perjury beyond a reasonable doubt 
constitutes reversible error. 

It is submitted that appellant’s instruction number 8, 
which was granted by the trial court, is a correct state¬ 
ment of the law so far as it goes; but without the addi¬ 
tional matters contained in instruction 9, concerning the 
prosecution’s duty of closing up every hypothesis of inno¬ 
cence, it does not correctly advise the jury of the pre¬ 
sumption of innocence that follows the accused until a ver¬ 
dict is reached. The presumption of innocence that is 
the shield and armor of the accused throughout the trial 
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is rendered in point of fact a nullity if the jury is not 
at least informed that the prosecution, in order to over¬ 
come that presumption, has the duty of putting in a case 
which, in the final analysis, is consonant only with the 
defendant’s guilt. Appellant’s instruction 9 would have 
informed the jury of the government’s positive duty of 
offering evidence. In view of the court’s error in in¬ 
structing the jury to the effect that the appellant had 
the. burden of producing evidence (J. App. 87A) (See dis¬ 
cussion infra p. 48), the failure to set forth the affirma¬ 
tive burden of the government, as called for in instruc¬ 
tion 9, becomes increasingly important. 

The instruction requested by the appellant is correct 
as a matter of law. Its almost identical language was 
approved by this court as a proper instruction in the case 
of Harris v. United States, 59 App. D. C. 353, 355,356, 
41 Fed. 2d 976. In the case of Curley v. United States, 
81 U. S. App. D. C. 389, 160 Fed. 2d 229, this Court con¬ 
sidered the duty of the trial judge in passing upon a 
motion for a directed verdict of acquittal in light of the 
decision in Hammond v. United States, 75 U. S. App. D. C. 
397, 127 Fed. 2d 752. In the Curley case, this Court, in 
reaching the decision it did, had reason to go into instruc¬ 
tions to juries on evidence that was as consistent with in¬ 
nocence as with guilt. Appellant’s requested instruction 
is fully in conformity with this Court’s ruling in the 
Curley case on instructing the jury with respect to this 
point. See discussion at 81 U. S. App. D. C. p. 392-395; 
see also United States v. McKenzie, 35 Fed. 826; Vernon 
v. United States, 140 Fed. 121,123. 

Error in Refusing Appellant’s Instruction Number 7 

When Appellant’s requested instruction number 7 was 
first considered it was denied by the trial court (Tr. 679). 
Later in its charge to the jury the trial court read the 
first two sentences of the requested instruction (J. App. 
85A), and no exception is taken to that. But exception is 




46 


taken to the trial court’s refusal to read the entire requested 
instruction and especially the last two sentences thereof. 
The trial court’s refusal to cover the matters raised 
therein was prejudicial to the defendant and constitutes 
reversible error. 

The portion of instruction 7 which the trial court re¬ 
fused reads as follows: “The presumption of innocence 
is to be regarded by the jury in this case as evidence in 
the defendant’s favor and is to be treated by you as evi¬ 
dence giving rise to resulting proof to the full extent of 
its legal efficacy. The jury are instructed that consider¬ 
ing all of the facts in this case the presumption of inno¬ 
cence may be sufficient to turn the scale in favor of the 
defendant.” 

The first sentence above quoted is substantially the rule 
of law which was approved as an instruction to the jury 
in the case of Agnew v. United States, 165 U. S. 36, 51, 
see also Coffin v. United States, 156 U. S. 432. Its pur¬ 
pose is to point up to the jury the rule of law with re¬ 
spect to the presumption of innocence which operates in 
all criminal cases to the benefit of an accused. The bur¬ 
den of proof and presumption of innocence even insofar 
as they operate in favor of an accused are not synono- 
mous terms. They have different purposes and different 
meanings and applications. The instruction which the 
trial court gave on presumption of innocence no wise 
served to acquaint the jury with its meaning or scope. 
As this Court held in the case of Egan v. United States, 
52 App. D. C. 384, 393, 287 Fed. 958: “The charge to¬ 
tally fails to define what constitutes reasonable doubt. 
To what purpose is it to tell the average juryman that he 
must be satisfied from the evidence of the guilt of the 
accused beyond a reasonable doubt, without some intelli¬ 
gent statement of its meaning.” The trial court’s charge 
in this connection is set out on page 790 of the transcript 
(J. App. 85A), and when exception was taken to it (Tr. 
797, J. App. 89A, 90A), the Court repeated the charge in the 
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following words: ‘‘Counsel has also called my attention 
to the fact that I overlooked telling you, in connection 
with what I charged you in regard to the fact that the 
defendant is presumed to be innocent, that the burden 
of proof is upon the Government to show the defendant’s 
guilt beyond a reasonable doubt.” (Tr. 798-799, J. App. 
90A). Thus it is seen that the trial court’s confusion of 
presumption of innocence and the burden of proof, with¬ 
out attempting to define the former, could only serve to 
confound the jury, and to deprive the defendant of one 
of his rights. It may be true, as has been stated, that 
the presumption of innocence is the reason for the rule 
that guilt must be proved beyond a reasonable doubt. 
People v. Parsons, 105 Mich. 177, 63 N. W. 69. But this 
does not change the nature of the presumption of inno¬ 
cence. It is a positive thing that operates in favor of 
an accused, which remains with him during the entire 
course of the trial until the jury has returned a verdict. 
As a positive shield in defendant’s favor this presumption 
of innocence may well be the factor which would dull the 
sword of the government’s evidence and turn the scale 
in favor of the defendant. It is because of this positive 
element that when the government introduces evidence 
which is as consistent with innocence as with guilt, the 
innocent version must be accepted by the jury, that is, the 
. reason why the hypothesis of innocence must be accepted 
by the jury is because the presumption of innocence will 
turn the scale in favor of the accused. 

And this is the error of the trial court’s refusal to 
give instruction 7, as requested by the appellant. The 
trial court did not inform the jury of the nature of the 
presumption of innocence, nor of how it could operate 
in appellant’s favor as a positive thing. Since the re¬ 
quested instruction served to advise the jury correctly on 
this rule of law in favor of the defendant, the refusal to 
charge was error. As this Court stated in McAfee v. 
United States, 70 App. D. C. 142, 153, 105 Fed. 2d 21, 
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* ‘It is error not to give requested instructions if they 
correctly state the law and are warranted by the issues 
and the evidence, unless the substance of the requests 
is correctly, substantially, and fairly covered by the gen¬ 
eral charge of the court or by other instructions of either 
party given by the court. ” 

VI 

The Court Erred In Its Instructions to the Jury. 

a. The Court erred in instructing the jury that ap¬ 
pellant’s failure to call witnesses peculiarly within his 
control should give rise to the inference that their testi¬ 
mony would be unfavorable to him. 

Appellant’s request for instruction number 4 (App. 
59) was granted by the trial court (Tr. 678) subject to 
indicated changes, to which no objection was made. The 
instruction given pursuant to appellant’s request was as 
follows (J. App. 87A): “So, too, if the jury finds that 
the Government has failed to call a witness or witnesses 
peculiarly within their control—I suppose that means its 
control—the Government’s control—then the jury may 
infer that the testimony of such witness, if called, would 
not be favorable to the Government.” The court then 
continued: “That too applies to this extent to the de¬ 
fendant: If there were witnesses whom he had the power 
to call, and it appears that their testimony might throw 
light upon the issues in this case, and the defendant 
made no attempt to produce those witnesses, and those 
witnesses for some reason might be peculiarly within the 
control of the defendant or subject to his call, and he 
failed to produce those witnesses, then you may infer 
also that the testimony of those witnesses, if called, would 
not be favorable to the defendant.” This latter portion 
of the quoted charge was objected to by the defendant 
(J. App. 88A). It is clearly erroneous because: (a) it 
amounts to an unfair comment on the election of the 
defendant to produce evidence, and suggests to the jury 
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that the defendant had the burden of introducing evi¬ 
dence; and (b) it is not a correct expression of th4 law, 
and would serve only to mislead the jury. 

To state that the defendant in a criminal case bears 
no burden of proof, or burden of introducing evidence, 
becomes almost trite in its repetition. Yet that is the 
law. The prosecution bears the full burden of proof; 
it has the burden of introducing sufficient evidence to 
prove each and every material element of the offense 
charged beyond a reasonable doubt. When the prosecu¬ 
tion introduces what is termed a prima facie case, no bur¬ 
den of proving anything, or even of going forward with 
the evidence, befalls the lot of an accused. If he so 
elects, he is free to stand on his plea of not guilty. An 
apt, if pedestrian, example of this is the defense of self- 
defense in a typical murder or assault case. Even though 
the defendant should introduce evidence on this phase of 
the matter, he has no burden of proving it beyond a rea¬ 
sonable doubt, or even by a preponderance of the evidence. 
He need not even establish it at all; it is sufficient for 
his purposes if he introduces a mere scintilla of evi¬ 
dence, enough to raise a doubt in the minds of the jurors 
on the main issues of the case. Insofar as the trial court’s 
charge suggests that the defendant had any burden of 
introducing evidence, it is erroneous. The only conclusion 
which the jury could have legitimately drawn from his 
charge is that, if they could have by pure speculation 
without the guide of any valid legal principles thought up 
the names of any uncalled witnesses, it was the appellant’s 
duty to call them. Furthermore, again by pure specula¬ 
tion, the jury could infer that the testimony of thesp 
legions of uncalled witnesses would be harmful to the 
defendant. 

The error of this charge becomes even more serious 
when it is seen that the record is bereft of any references 
to the effect that the prosecution failed to call a witness 
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because he or they were “peculiarly within the control 
of” the appellant. What witness could be “peculiarly” 
within the control of the appellant and not subject to 
government subpoena, other than the wife of the appel¬ 
lant, Act of March 3, 1901, 31 Stat. 1358, Ch. 854, Sec. 
1068, Sec. 14-306 D. C. Code, 1940 edition (App. 54), or 
the appellant himself? During the course of the trial 
references were made to the various Senators who were 
members of the Subcommittee and who were present when 
the appellant testified, references wer6 also made to Com¬ 
mittee Counsel Rogers, who conducted the examination 
of appellant before the subcommittee, and references were 
made to General Vaughan. Can it be said that any of 
these were “peculiarly within the control” of the appel¬ 
lant’s. The absent Senators weer and are officers of the 
United States. Committee Counsel Rogers had testified 
in previous criminal prosecutions emanating from this 
same Senate Committee. See e.g. Meyers v. United States, 
supra. In his argument to the jury the prosecutor said 
that General Vaughan, was in the “stable” of the appel¬ 
lant (Tr. 763); but is not General Vaughan an officer of 
the United States, and amenable to government subpoena 
should it be decided that his testimony be helpful or nec¬ 
essary? The Court’s charge has no basis in the record 
in this case, and served only to allow the jury to delve 
into the realm of pure speculation for inference which 
would be unfavorable to the appellant. 

The trial court’s charge on the inferences which the jury 
could draw from the failure of appellant to call witnesses 
is also erroneous as a matter of law. In condemning a 
charge similar to this given in another case, this Court 
said: “We think it was erroneous for the court to call 
attention to the absence of Kramer and Adams, inasmuch 
as their absence had not been suggested, either by the 
district attorney or by counsel for the defendant. Nor 
do we think that any presumption against defendant could 
be indulged because of their absence, had the matter been 


13 Bided V. U. S., U. S. App. D. C., May 2, 1950. 
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properly before the court. ‘The general rule is that no 
such inferences may be drawn by a jury because a party 
fails to call as a witness one who is in a legal sense a 
stranger to him and is equally available to the other side/ 
(citations omitted) Hayden v. New York Railway Co. (N. 
Y.) 134 N. E. 826/’ Egan v. United States 52 App. D. C. 
384,395-396,287 Fed. 958. 

b. The Court erred in not fully and completely in¬ 
structing the jury on the principles of law involved. 

With the exception of the matters discussed in the 
preceding section, the basic error contained in the trial 
court’s charge to the jury is that, taken as a whole, it 
did not cover and substantially delineate the principles 
of law which should guide the jury in its consideration of 
a criminal case involving perjury. The trial court did 
not specifically state the precise point to which any par¬ 
ticular instruction was directed, and considered as a whole 
it could only serve to confound even the most astute and 
intelligent jury. As this Court said in the Egan case, 
supra at page 396: “The defendant is entitled to have 
the law of the case clearly and concisely stated to the 
jury”, and the failure of that in this case served to de¬ 
prive the defendant of that fair trial which the Constitu¬ 
tion and the law of the land accords to every citizen ac¬ 
cused of the commission of a crime. 

The trial court’s charge was brief, in all it comprises 
approximately ten and a half pages of the record (Tr. 
785-794, 798, 799 J. App. 81A-88A, 90A-91A). R read¬ 
ing of this brief record will best demonstrate the 
paucity of the information which the trial court gave 
the jury. It is true that no general objection or ex¬ 
ception was taken by the appellant to the trial court’s 
charge as a whole. But it is submitted that the trial 
court’s charge was erroneous and served to deprive the 
appellant of a fair trial. As the Supreme Court said in 
United States v. Atkinson, 297 U. S. 157, 160, 80 L. Ed. 
555: “In exceptional circumstances, especially in crimi- 
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nal cases, appellate courts, in the public interest, may, of 
their own motion, notice errors to which no exception has 
been taken, if the errors are obvious, or if they otherwise 
seriously affect the fairness, integrity or public reputa¬ 
tion of judicial proceedings. ,, This Court, sitting en bcunc, 
considered substantially the same point in the McAfee 
case and said: “For some reason not clear, no assign¬ 
ments of error were made in respect of these omissions, 
and no comment was made upon them either in the briefs 
1 or in the oral argument for the defendant. It is settled 
that if plain error is committed in a matter vital to the 
defendant in a criminal case, the appellate court is at 
liberty to notice and correct it, even though it has not 
been brought to the attention of the trial judge or the 
1 appellate court in the usual manner / 7 70 App. D. C. at 
p. 151. And see cases cited there, and Screws v. United 
States, supra. 

CONCLUSION 

For the reasons herein set forth, it is submitted that 
the judgment of the lower court should be reversed. 
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Irvin Goldstein- 
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APPENDIX 

Sec. 11-1420 (18:360). Exemption from jury service— 
Government employees qualified.—Salary not dimin¬ 
ished. 

All executive and judicial officers of the Government of 
the United States and of the District of Columbia, all 
officers and enlisted men of the Army, Navy, Marine 
Corps, and Coast Guard of the United States in active 
service, those connected with the police and fire depart¬ 
ments of the United States and of the District of Columbia, 
counselors and attorneys-at-law in actual practice, minis¬ 
ters of the gospel and clergymen of every denomination, 
practicing physicians and surgeons, keepers of hospitals, 
asylums, almshouses, or other charitable institutions 
created by or under the laws relating to the District of 
Columbia, captains and masters and other persons em¬ 
ployed on vessels navigating the waters of the District of 
Columbia shall be exempt from jury duty, and their names 
shall not be placed on the jury lists. 

All other persons, otherwise qualified according to law 
whether employed in the service of the government of the 
United States or of the District of Columbia, all officers 
and enlisted men of the National Guard of the District 
of Columbia, both active and retired, all officers and en¬ 
listed men of the Military, Naval, Marine and Coast Guard 
Reserve Corps of the United States, all notaries public, 
all postmasters and those who are the recipients or bene¬ 
ficiaries of a pension or other gratuity from the Federal 
or District Government or who have contracts with the 
United States or the District of Columbia, shall be quali¬ 
fied to serve as jurors in the District of Columbia and 
shall not be exempt from such service: Provided , That 
employees of Government of the United States or of the 
District of Columbia in active service who are called upon 
to sit on juries shall not be paid for such jury service 
but their salary shall not be diminished during their term 
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of service by virtue of such service, nor shall such period 
of service be deducted from any leave of absence author¬ 
ized by law. (Mar. 3,1901, 31 Stat. 1224, ch. 854, Sec. 217; 
Feb. 18, 1909, 35 Stat. 636, ch. 146, Sec. 73; Aug. 22, 1935, 
49 Stat 682 ch. 605.) 

Sec. 22-2501 (6:131). Perjury.—Subornation of perjury. 

Every person who, having taken an oath or affirmation 
before a competent tribunal, officer, or person, in any 
case in which the law authorized such oath or affirmation 
to be administered, that he will testify, declare, depose, 
or certify truly, or that any written testimony, declaration, 
deposition, or certificate by him subscribed is true, wil¬ 
fully and contrary to such oath or affirmation states or 
subscribes any material matter which he does not believe 
to be true, shall be guilty of perjury; and any person 
convicted of perjury or subornation of perjury shall be 
punished by imprisonment in the penitentiary for not 
less than two nor more than ten years. Any such false 
testimony, declaration, deposition, or certificate given in 
the District of Columbia, but intended to be used in a 
judicial proceeding elsewhere, shall also be perjury within 
the meaning of this section. (Mar. 3, 1901, 31 Stat. 1329, 
ch. 854, Sec. 858.) 

COMMITTEE PROCEDURE 


Sec. 133. ••••••••• 

(f) All hearings conducted by standing committees or 
their subcommittees shall be open to the public, except 
executive sessions for marking up bills or for voting or 
where the committee by a majority vote orders an execu¬ 
tive session. 

Sec. 14-306 (9:13). Husband and wife competent but not 
compellable witnesses. 

In both civil and criminal proceedings, husband and 
wife shall be competent but not compellable to testify for 
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or against each other. (Mar. 3, 1001, 31 Stat. 1358, ch. 
854, Sec. 1068.) 

Rule 6. The Grand Jury 

• • • • 

(b) Objections to Grand Jury and to Grand Jurors 

(1) Challenges. The attorney for the government 
or a defendant who has been held to answer in the 
district court may challenge the array of jurors on 
the ground that the grand jury was not selected, 
drawn or summoned in accordance with law, and may 
challenge an individual juror on the ground that the 
juror is not legally qualified. Challenges shall be 
made before the administration of the oath to the 
jurors and shall be tried by the court. 

(2) Motion to Dismiss. A motion to dismiss the 
indictment may be based on objections to the array 
or on the lack of legal qualification of an individual 
juror, if not previously determined upon challenge. 
An indictment shall not be dismissed on the ground 
that one or more members of the grand jury were 
not legally qualified if it appears from the record 
kept pursuant to subdivision (c) of this rule that 12 
or more jurors, after deducting the number not le¬ 
gally qualified, concurred in finding the indictment. 

• • • • 

Rule 7. The Indictment and the Information 

(a) Use of Indictment or Information. An offense 
which may be punished by death shall be prosecuted by 
indictment. An offense which may be punished by im¬ 
prisonment for a term exceeding one year or at hard 
labor shall be prosecuted by indictment or, if indictment 
is waived, it may be prosecuted by information. Any 
other offense may be prosecuted by indictment or by in¬ 
formation. An information may be filed without leave 
of court. 

(b) Waiver of Indictment. An offense which may be 
punished by imprisonment for a term exceeding one year 
or at hard labor may be prosecuted by information if the 
defendant, after he has been advised of the nature of the 
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charge and of his rights, waives in open court prosecu¬ 
tion by indictment. 

(c) Nature and Contents. The indictment or the in¬ 
formation shall be a plain, concise and definite written 
statement of the essential facts constituting the offense 
charged. It shall be signed by the attorney for the gov¬ 
ernment. It need not contain a formal commencement, a 
formal conclusion or any other matter not necessary to 
such statement. Allegations made in one count may be 
incorporated by reference in another count. It may be 
alleged in a single count that the means by which the 
defendant committed the offense are unknown or that he 
committed it by one or more specified means. The indict¬ 
ment or information shall state for each count the official 
or customary citation of the statute, rule, regulation or 
other provision of law which the defendant is alleged 
therein to have violated. Error in the citation or its 
omission shall not be ground for dismissal of the indict¬ 
ment or information or for reversal of a conviction if the 
error or omission did not mislead the defendant to his 
prejudice. 

• • • • 


RULE XXIV 

APPOINTMENT OF COMMITTEES 

1. In the appointment of the standing committees, the 
Senate, unless otherwise ordered, shall proceed by ballot 
to appoint severally the chairman of each committee, and 
then, by one ballot, the other members necessary to com¬ 
plete the same. A majority of the whole number of votes 
given shall be necessary to the choice of a chairman of a 
standing committee, but a plurality of votes shall elect 
the other members thereof. All other committees shall be 
appointed by ballot, unless otherwise ordered, and a plu¬ 
rality of votes shall appoint. 

• • • • 
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RULE XXV 

STANDING COMMITTEES 

(1) The following standing committees shall be ap¬ 
pointed at the commencement of each Congress, with leave 
to report by bill or otherwise: 

• * * * 

(g) (1) Committee on Expenditures in the Executive 
Departments, to consist of thirteen Senators, to which 
committee shall be referred all proposed legislation, mes¬ 
sages, petitions, memorials, and other matters relating to 
the following subjects: 

(A) Budget and accounting measures, other than 
appropriations. 

(B) Reorganizations in the executive branch of the 
Government. 

(2) Such committee shall have the duty of— 

(A) receiving and examining reports of the Comp¬ 
troller General of the United States and of submitting 
such recommendations to the Senate as it deems nec¬ 
essary or desirable in connection with the subject 
matter of such reports; 

(B) studying the operation of Government activi¬ 
ties at all levels with a view to determining its econ¬ 
omy and efficiency; 

(C) evaluating the effects of laws enacted to re¬ 
organize the legislative and executive branches of the 
Government; 

(D) studying intergovernmental relationships be¬ 
tween the United States and the States and munici¬ 
palities, and between the United States and inter¬ 
national organizations of which the United States is 
a member. 

• * • * 

(2) Each standing committee shall continue and have 
the power to act until their successors are appointed. 

• * • • 
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18 TJSCA Sec. 1 
Sec. 1. Offenses classified 

Notwithstanding any Act of Congress to the contrary: 

(1) Any offense punishable by death or imprisonment 
for a term exceeding one year is a felony. 

(2) Any other offense is a misdemeanor. 

(3) Any misdemeanor, the penalty for which does not 
exceed imprisonment for a period of six months or a fine 
of not more than $500, or both, is a petty offense. 

AMENDMENT V 

No person shall be held to answer for a capital or other¬ 
wise infamous crime, unless on a presentment or indict¬ 
ment of a Grand Jury, except in cases arising in the 
land or naval forces, or in the Militia, when in actual 
service in time of War or public danger; nor shall any 
person be subject for the same offense to be twice put 
in jeopardy of life or limb; nor shall be compelled in any 
criminal case to be a witness against himself, nor be 
deprived of life, liberty, or property, without due process 
of law; nor shall private property be taken for public 
use, without just compensation. 

AMENDMENT VI 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial jury 
of the State and district wherein the crime shall have been 
committed, which district shall have been previously as¬ 
certained by law, and to be informed of the nature and 
cause of the accusation; to be confronted with the wit¬ 
nesses against him; to have compulsory process for ob¬ 
taining witnesses in his favor, and to have the Assistance 
of Counsel for his defense. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
United States of America 
v. 

John F. Maragon 
Criminal No. 77-50 

Defendant’s Instruction No. 1 

The jury are directed to return a verdict of acquittal 
on the indictment and each count thereof. 

Defendant’s Instruction No. 2 

The jury are instructed that they may not convict un¬ 
less they find from the evidence that the defendant is 
guilty beyond a reasonable doubt. A reasonable doubt 
may be defined to mean such a doubt as will leave the 
juror’s mind after a candid and impartial investigation 
of all of the evidence so undecided that he is unable to 
say that he has an abiding conviction of the defendant’s 
guilt or such doubt as in the graver and more important 
transactions of life would cause a reasonable and prudent 
man to hesitate and pause. 

Evan v. U. S., 

52 Appeals D. C., 384,397. 

Defendant’s Instruction No. 3 

If you find that any witness has testified falsely as to 
any material matter concerning which he could not rea¬ 
sonably be mistaken, you may disregard that part or all 
of that witness’s testimony. 

Defendant’s Instruction No. 4 

If the jury find that the Government has failed to call 
a witness or witnesses peculiarly within their control, 
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then the jury may infer that the testimony of such wit¬ 
ness, if called, would not be favorable to the government. 

Defendant's Instruction No. 5 

The law provides that no person may be convicted of 
the crime of perjury unless the alleged falsity of the 
statements made by the defendant under oath be estab¬ 
lished by the testimony of two independent witnesses or 
by one witness and corroborating facts and circumstances. 
In the absence of such proof, the defendant must be ac¬ 
quitted. The oath affirmatively relied upon to contradict 
or disprove the oath of the accused must positively con¬ 
tradict. In addition, the corroborative evidence must be 
sufficient. 

“Two elements must enter into a determination that 
corroborative evidence is sufficient. (1) That the evi¬ 
dence, if true, substantiates the testimony of a single 
witness who has sworn to the falsity of the alleged 
perjurious statements; and (2) That the corrobora¬ 
tive evidence is trustworthy. To resolve this latter 
question is to determine the credibility of the corrobo¬ 
rative testimony—a function which belongs exclusively 
to the jury.” 

Cook v. U. S., 

26 Appeals D. C., 427 
Weiler v. U. S., 

323 U. S. 606 


Defendant's Instruction No. 6 

A defendant cannot be convicted on proof that he con¬ 
tradicted his statement under oath by a statement not 
under oath. Because of the solemnity of an oath, credit 
should be given to his sworn statement rather than his 
unsworn statement. 
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Defendant’s Instruction No. 7 

Every defendant is presumed to be innocent until his 
guilt is established to the extent required by law and 
beyond a reasonable doubt. This presumption remains 
with a defendant until such time in the progress of the 
case that you are satisfied of the guilt beyond a reason¬ 
able doubt. The presumption of innocence is to be re¬ 
garded by the jury in this case as evidence in the de¬ 
fendant’s favor and is to be treated by you as evidence 
giving rise to resulting proof to the full extent of its 
legal efficacy. 

The jury are instructed that considering all of the facts 
in this case the presumption of innocence may be suf¬ 
ficient to turn the scale in favor of the defendant 

Defendant’s Instruction No. 8 

The jury are instructed that if they find that the evi¬ 
dence is as consistent with innocence as with guilt, then 
they are required to accept the hypothesis of innocence. 

DefendaAit’s Instruction No. 9 

The jury are instructed that to return a verdict of 
guilty it is incumbent upon the Government of offering 
evidence that closes up every hypothesis of innocence and 
if the Government offers evidence that is equally consistent 
with innocence as with guilt, the defendant should be ac¬ 
quitted. 

Hammond v. XJ. S., 75 U. S. App. D. C. 397, 127 F. 2d 
752, 753 

Curley v. U. S., 81 U. S. App. D. C. 389, 392-393, 394 

Vernon v. U. S. 8th Cir., 146 F. 121,123 
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Defendant's Instruction No. 10 

Before the jury can return a verdict of guilty, it must 
find from the evidence beyond a reasonable doubt that 
the alleged false statements were willfully and deliber¬ 
ately made. The word willfully as used implies not only 
knowledge, it means a statement made with the deliberate 
intent to deceive. 

Townsend v. U. S. 

68 Appeals D. C., 223 

Defendant's Instruction No. 11 

Perjury can only be imputed upon full knowledge of 
the falsity and cannot be predicated where willfulness, 
corruption, and malice are not manifest. 

Lambert v. People 
76 N. Y., 220 
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®mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10628 

John F. Maragon, appellant 
v . 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOB APPELLEE 


COUNTERSTATEBTE WT OF THE CASE 

The appellant John F. Maragon, appealing from a judgment 
of sentence of eight months to two years after conviction of 
having committed perjury before a Senate subcommittee in 
violation of the local perjury statute, 22-2501D. C. Code, com¬ 
plains of Government employees on the grand and petit juries, 
erroneous receipt of evidence at his trial, insufficiency of the 
evidence, invalidity of the subcommittee and its inquiry, and 
inadequacy and error in the instructions of the trial judge. 

The perjury with which appellant was charged was in testi¬ 
mony given by him under oath before the Subcommittee on 
Senate Investigations of the Committee on Expenditures in 
the Executive Departments of the Senate. The subcom¬ 
mittee, a standing committee, was charged with the duty of 
studying the operations of government at all levels with a view 
to determining its economy and efficiency. In July 1949, the 

(i) 
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subcommittee was investigating the activities of appellant and 
others in representing individuals having business with the 
Government, for the purpose of determining the nature of those 
activities and whether compensation was being paid by indi¬ 
viduals to these representatives for their services (J. A. 12A). 

On July 28, 1949, appellant appeared before the subcom¬ 
mittee in the office of its chairman in the Senate Office Build¬ 
ing in Washington (Tr. 89) and gave testimony under oath 
(Tr. 99-100) in answer to questions put to him. His testi¬ 
mony was chiefly in regard to his activities before government 
agencies and officials on behalf of persons and organizations 
having business with the government and in regard to his own 
income and financial dealings; and in the course of his testi¬ 
mony he also made statements in regard to his going to Greece 
on a mission for the State Department and in regard to his 
^employment by a Chicago essential oils (perfume) firm known 
as Albert Verley & Company (JA 20A-50A). Any recital of 
his testimony in regard to his activities before Government 
agencies and officials has become unnecessary in this state¬ 
ment because the jury acquitted the appellant (JA 8A) of the 
count of the indictment (JA 4A-5A) which related to that 
testimony. 

In answer to questions of the subcommittee counsel at the 
public hearing on July 28,1949, appellant testified that he had 
a bank account in the Union Trust Company of Washington 
in 1945 (JA 24A-25A). He was thereafter asked several times 
whether he had any other account than that Union Trust ac¬ 
count in 1945 or in 1946, and each time he answered in the 
negative (JA 34A, 35A, 38A, 39A, 40A). 

Appellant testified that when he went to Greece on the Grady 
Elections mission for the State Department he was not in the 
employ of anybody else. He further testified that he went to 
work for the State Department after his services for Albert 
Verley & Company of Illinois were discontinued (JA 35A-37A). 

On July 29, the day following his appearance before the 
subcommittee, appellant admitted to the Assistant Chief Coun¬ 
sel of the subcommittee and to an accountant consultant that 
he did have an account in the National Bank of Commerce of 
San Antonio, Texas, and the next day July 30th, turned over 
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sixty-two canceled checks drawn by him on that account (Tr. 
161-3. Govt. Exhibits 5A-5J2). 

About August 12th, fifteen days after appellant had testi¬ 
fied before the subcommittee, the accountant discovered that 
appellant had worked for the State Department and for the 
Verley Company at the same time and had charged that com¬ 
pany for expenses for the trip to Greece which he took free as 
a State Department employee (JA 67A). 

To prove the falsity of appellant’s testimony as alleged in 
the first count that he did not have in 1945 or in 1946 any 
other bank account except his account in the Union Trust Com¬ 
pany, the government introduced evidence tending to show 
that he opened an account in the National Bank of Commerce 
of San Antonio, Texas, on July 29,1943, and closed the account 
on March 15, 1947; and that he made eight deposits totaling 
about $26,000 in 1945, and about fifty withdrawals in 1945 
and 1946, the balance at the end of 1946 being over $19,000 
(Govt. Ex. 4, 4a, 4b-4w, on file in this Court). The govern¬ 
ment also produced employees of the Union Trust Company 
to prove that during 1945 and 1946 appellant bought Union 
Trust Company drafts drawn on the National City Bank of 
New York payable to himself in amounts totaling $17,000 
and deposited them by mail in his Texas bank account (JA 
60A-65A; Tr. 550-560, 571-578; Govt. Ex. 31-M to 31-S, 
inclusive). 

To prove the falsity of appellant’s testimony as alleged 
in the third count that when appellant took employment with 
the State Department on a mission to Greece he was not in 
the employ of anybody else and had already discontinued his 
employment with Albert Verley & Company of Chicago, the 
government produced records of the State Department and 
of the Verley Company which indicated that throughout the 
period of appellant’s employment with the State Department 
he was also employed by the Verley Company. These records 
consisted of the State Department personnel file showing that 
appellant was employed by that Department on the Greek 
Elections Mission from November 27,1945, to March 14,1946 
(Tr. 477-81, Govt. Ex. 21; also JA 51A-52A); and oral testi- 
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mony of the Assistant Treasurer of Albert Verley & Company 
to the effect that from July 1945 continuously to August 1946 
Maragon performed duties with that company for which he 
was compensated at the rate of one thousand dollars per month 
as indicated by checks produced and identified by the witness 
(JA 52A; Govt. Exhibits 27A-27M). 

The appellant did not testify. He produced one witness in 
his behalf, Senator Mundt, a member of the subcommittee, 
who stated that about a week before the appellant testified 
before the subcommittee appellant told witness that Drew 
Pearson, a newspaper columnist, had written incorrect state¬ 
ments regarding appellant and appellant desired to be heard 
by the subcommittee in his defense; whereupon Senator Mundt 
advised appellant to take the matter up with Mr. Rogers, then 
Chief Council for the subcommittee (JA 77A-79A). 

The government offered no rebuttal evidence and the case 
went to the jury on the first three counts, the government hav¬ 
ing abandoned the fourth count for lack of a witness. Ap¬ 
pellant submitted requests for instruction, some of which were 
granted and some denied. The jury returned a verdict of 
guilty on the first count, not guilty on the second count, and 
guilty on the third count. The Court thereupon entered judg¬ 
ment for the appellant on the fourth count. In due course a 
motion for new trial was heard and denied and sentence was 
imposed. The appellant was committed after verdict and re¬ 
mained confined until eight days later when sentence was im¬ 
posed, whereupon he was released on bond pending appeal. 

SUMMARY OF ARGUMENT 

1. The indictment and verdict were not invalidated by rea¬ 
son of the fact that government employees were on the grand 
and petit juries. Section 1420, Title 11, District of Columbia 
Code, 1940 Edition, eliminates any implication of bias from 
government employment alone. The law permits full inquiry 
to show special circumstances creating actual bias. Appellant 
did not avail himself of this, but elected to rely solely on the 
circumstance that the complaining witness in this prosecution 
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was a Senate subcommittee having the power to investigate 
the operations of Executive Departments. This is not suf¬ 
ficient to show bias. Dennis v. United States, 339 U. S. 162 
(1950). 

2. The omission in the first count of the indictment of the 
introductory words “The Grand Jury charges” is not a sub¬ 
stantial defect. The wording of ihe count shows it be a charge 
of the Grand Jury, and the omission so to label it cannot de¬ 
tract from its substance. 

3. The evidence in regard to the Texas bank account was 
properly received. In order to show that the appellant had 
an account in the Texas bank, which he in effect testified he 
did not have, it was competent to show the existence of the 
account; and in order to show appellant knew his testimony 
to be false it was competent for the government to show the 
details of the account. 

4. The Chairman of the subcommittee did not testify as to 
his opinion on the question of relevancy. Although the 
question may have invited his opinion, his answer was factual, 
responsive, and relevant; and the trial court had a right to 
receive and consider the answer in deciding the legal question 
of pertinency. 

5. The evidence was sufficient even by the test of the two- 
witness rule in perjury cases, which did not apply here because 
the government relied on documentary evidence emanating 
from the accused. There were six independent witnesses to 
prove falsity in the first count, and one witness and corrobo¬ 
rating evidence including documents of the appellant’s 
authorship to prove the third count. These witnesses, and the 
documents which corroborated, proved falsity in “positive 
terms.” It is not necessary that any one witness should 
himself know all the facts that prove falsity; it is only nec¬ 
essary that the evidence in its aggregate be sufficient and that 
the evidence come from two independent witnesses or one 
witness and corroboration. 

6. (Answering Appellant’s Points Presented 6, 8, 9.) Min¬ 
utes of the full Committee on Expenditures in the Executive 
Departments showing its assignment of the personnel of the 
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subcommittee before which appellant testified, and authorizing 
the calling of executive sessions by the chairman of the sub¬ 
committee established the validity of the subcommittee and 
of its hearing. The asserted vagueness of the Senate rules au¬ 
thorizing the investigation did not invalidate the inquiry. 
The questions and testimony regarding appellant’s financial 
status were relevant to show whether he was receiving com¬ 
pensation for selling Government influence and were clearly 
material to the inquiry, and so was the testimony in regard to 
appellant’s serving private interests in Greece for pay while 
there as a Government employee. These affected the economy, 
efficiency and reputation of the government in business, which 
were matters the subcommittee was under the duty of 
investigating. 

7. The testimony of appellant regarding his dual employ¬ 
ment was not taken out of its true context. All his testimony 
was in evidence at the trial except the minor portions excluded 
at his own request. The charge that the government lifted the 
testimony out of its true context is not supported by the addi¬ 
tional portion relied on by appellant in his brief, especially if 
that in turn be read in its proper context. The testimony could 
reasonably be interpreted by the jury as the indictment 
describes it. 

8. (Appellant’s Point Presented 10.) The trial court prop¬ 
erly refused Instructions 10 and 11 which said there is no per¬ 
jury unless the one knowingly swearing falsely intended to 
deceive the tribunal. It is not the law that one may lie with 
impunity before a tribunal provided he disabuses the members 
privately. Instruction 9 was properly refused as repetitious 
of Instruction 8, which was granted. Instruction 7 would have 
told the jury that the presumption of innocence is “evidence” 
favorable to the defendant. Such a prayer was held properly 
rejected in Agnew v. United States, 165 U. S. 36, 51-52. The 
trial court did not err in telling the jury that the rule that an 
unfavorable inference may be drawn from failure of a party 
to call peculiarly available witnesses applies to both sides. 
Graves v. United States, 150 U. S. 118, 121 (1893) approves 
that rule. The charge of the court was generally fair and 
adequate. 
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ARGUMENT 

I 

In this case. Government employees were not impliedly biased 

(Answering appellant’s question presented No. 1; appellant’s 
brief Point la, pp. 10-14, and II, pp. 18-19) 

Appellant contends that the Court below erred in not grant¬ 
ing his preliminary motion to dismiss the indictment because it 
was found by a Grand Jury having in its membership many 
Government employees, and that the Court erred in not exclud¬ 
ing such employees from the petit jury panel at the outset of 
the trial and in not granting appellant’s motion to excuse three 
such employees who remained on the jury to try the case after 
appellant had exhausted his peremptory challenges (J. A. 10A- 
11A). 

The point of the argument is that the circumstance that the 
complaining witness in the case was the Senate Committee 
on Expenditures in the Executive Departments “whose func¬ 
tion it was to consider and make recommendations to the Sen¬ 
ate upon matters relating to budget, Governmental reorgani¬ 
zation in the Executive Departments and Governmental oper¬ 
ation with a view to determining its economy and efficiency” 
(appellant’s brief, p. 12) absolutely disqualified all Government 
employees from service in this case. 

In 1909 the Supreme Court of the United States set aside a 
conviction in this District because one of the trial jurors was 
a government employee. Crawford v. United States, 212 U. S. 
183. The resulting difficulty in obtaining jurors in the Dis¬ 
trict of Columbia led to the enactment of the Act of August 22, 
1935, 49 St. 682. Chapter 605, Section 1420; Title 11, Section 
1420, District of Columbia Code, 1940. This law was held con¬ 
stitutional in United States v. Wood, 299 U. S. 123 (1936). 

In Frazier v. United States, 335 U. S. 497 (1948) the Su¬ 
preme Court refused to disturb a verdict found by an all-Gov- 
ernment jury. 
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The common-law rule that a servant was disqualified from 
sitting on a jury to try a cause in which his master was a litigant 
applied to civil cases only. Crawford v. U. S., supra, insofar as 
it may have construed the ruling to be applicable equally to 
criminal prosecutions, was expressly overruled in U. S. v. Wood, 
supra, 299 U. S. at 141. 

In cases having special circumstances (such as appellant 
claims here, p. 11 his brief) “the law permits full inquiry as to 
actual bias in any such instances” (299 U. S. at 149-50). Full 
inquiry must be liberally permitted, else a conviction will be 
set aside. Morford v. United States, 339 U. S. 258 (1950). 

In the instant case appellant chose not to pursue such in¬ 
quiry—which might have demonstrated that many members 
of the jury panel were without bias—but elected rather to rely 
upon implied bias (JA 10A). He is accordingly in the posi¬ 
tion on this appeal of having to claim that the special circum¬ 
stances of this case, without exploration, impel to the conclu¬ 
sion of bias. Can that be said of the mere circumstance that 
the subcommittee before which the perjury was charged to 
have been committed is empowered to undertake investiga¬ 
tions and make recommendations to the Senate in regard to 
Governmental “budgets”, reorganization, and operation? Be¬ 
fore the average Government employee could be affected, the 
subcommittee would have to exercise its power in a way that 
would affect him. Appellant made no attempt to show this. 
In Dennis v. United States, supra, 339 U. S. at 168, et seq. 
the circumstances were that the Chief Executive had made 
actual use of similar power to provide for a systematic exami¬ 
nation of individual government employees to determine their 
loyalty, with implications of disloyalty arising from sympa¬ 
thetic association with organizations designated communistic 
and subversive by the Attorney General; and Dennis himself 
was an admitted member of the Communist party, which the 
trial of that case necessarily disclosed. It is submitted that 
if those circumstances did not create bias, neither did the cir¬ 
cumstances of the instant case. 
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II 

There was no substantial defect in the first count 

(Answering appellant’s question presented No. 2; appellant’s 

brief lib, 15-18) 

The point of appellant’s argument is that the omission of 
the introductory words “The Grand Jury charges:” from the 
beginning of the first count of the indictment invalidated that 
count. The appellee answers that the omission was not a 
substantial defect. 

Those words are found in the forms of indictment in the 
appendix to the Federal Rules of Criminal Procedure (Forms 
1-10), but these forms are illustrative and not mandatory, as 
the rules themselves provide (Rule 58). The indictment in Hie 
instant case had four counts, and “The Grand Jury charges:” 
preceded each of the last three counts, and the indictment bore 
at the end the signature of the foreman (JA 3A-6A). 

The indictment in this case shows itself to be a charge of the 
Grand Jury, and its omission to label itself that which its con¬ 
tent shows it to be is either no defect or an insubstantial one. 
Rule 7 (c) of the Federal Rules of Criminal Procedure provides 
that the indictment need not contain any matter not necessary 
to the statement of the essential facts constituting the offense 
charged. Is “The Grand Jury charges” necessary? If not, the 
omission is no defect at all; if so, the omission was not one 
affecting substantial rights and should be disregarded under 
the provisions of Rule 52 of the Federal Rules of Criminal 
Procedure. See cases in notes under the old 18 U. S. C. A. 556; 
United States v. Henderson , 73 App. D. C. 369, 372-3,121 F. 
2d 75 (1941). 1 

1 Probably the document which most clearly shows that a grand jury has 
made a charge against an accused is the “Presentment,” which is always 
filed with the indictment when they are returned into Court. The present¬ 
ment is a short written statement that the “Grand Jurors Do Present” the 
individual for a named offense or the violation of a cited statute. It is 
signed by the foreman of the Grand Jury but not by the prosecuting attorney, 
as is the indictment. See Hale v. Henkel, 201 U. S. 43, 60 (1905). In a 
more leisurely past in this District a presentment was sometimes filed 
without the indictment to prevent the running of the statute of limitations 
while the United States Attorney prepared the indictment to be filed later, 
which of course was required to bring the defendant to trial. 
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III 

The evidence was properly received 

(Answering appellant’s question presented No. 3; appellant’s 
brief Points Ilia and Illb, 10-21, and IVa, 21-26) 

Appellant argues that the trial court erred in admitting in 
evidence the bank records of the National Bank of Commerce 
of San Antonio, Texas. It is urged that the only issue in the 
case was whether a bank account existed, and the details of 
that account were irrelevant and could serve no purpose but 
to inflame the jury. 

It is submitted that these records were clearly relevant. The 
appellant was charged with giving false testimony which he did 
not believe to be true when he stated that he did not have, 
either in the year 1945 or in the year 1946, any bank account 
except an account in the Union Trust Company of Washing¬ 
ton, D. C. (First count of indictment, JA 4A). If appellant 
had during those years a bank account in the National Bank 
of Commerce in San Antonio, Texas, then his testimony before 
the subcommittee was false; and if at the time he gave that 
testimony in July 1949 he recollected the fact that he had had 
such an account in 1945 and in 1946, then he did not believe 
his false testimony to be true when he gave it. 

In the case of Bekrle v. United States, 69 App. D. C. 304, 
100 F. 2d 714 (1938) this Court approved the receipt of evi¬ 
dence in a perjury case to show knowledge of falsity and mo¬ 
tive to falsify. The appellant Behrle had witnessed a gang 
shooting and had given the police a detailed account of it, but 
when called as a witness for the government in the prosecution 
of those who did the shooting Behrle said he remembered noth¬ 
ing of the shooting and did not remember whether any of the 
events related in his signed statement had occurred or not, 
and did not remember whether he had related those events 
to the police or not. For these answers he was indicted for 
perjury, and over objection of his attorneys at his trial the 
government was permitted in its case in chief to show not only 
the fact that Behrle had related the events contained in the 
statement and had signed it while in normal condition, but 
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was permitted also to read the statement in all its details, and 
to show the full circumstances under which it was made. 

Said this court at 69 App. D. C. 305: 

In the nature of things, when the witness was ex¬ 
amined and in answer to questions regarding matters 
about which he had given detailed information replied 
“I don’t remember,” it was incumbent upon the District 
Attorney to show to the satisfaction of the jury beyond 
a reasonable doubt that he did remember and that in 
testifying to the contrary he committed perjury. Proof 
of motive was therefore relevant. * * * We think 
not only that the District Attorney’s statement was 
proper, but that the evidence which followed, explain¬ 
ing the circumstances under which the knowledge of 
facts in the original statement was obtained, was also 
proper. 2 

For the reasons and on the authorities above stated, the 
trial court properly received in evidence the New York drafts 
which appellant bought for currency at the Union Trust Com¬ 
pany in Washington in 1945 and 1946 and deposited by mail 
in his Texas bank account. These further identified appellant 
with the Texas bank account and manifested a continuing in¬ 
terest in and consciousness of that account in 1945 and in 1946, 
and were relevant to show that when appellant gave his tes¬ 
timony three years later he remembered that account and 
therefore did not believe his false testimony to be true. 

Appellant states that the only purpose the Government could 
have had in offering the bank records was to inflame the jury 
by comparing the large income they showed with the smaller 
income appellant acknowledged in his income tax returns. It 
is stated further that the argument of government counsel to 

* For a full statement of the charge and evidence received to support it, 
see Volume 577 Records and Briefs this Court, No. 7118 Special Calendar 
January Term, 1938, Harry Behrie, appellant , v. United States of America, 
pages 12-19. See also O'Brien v. United States, 69 App. D. C. 135, 99 F. 2d 
368 (1938); Holmes v. United States, 269 Fed. 96 (C. C. A. 5,1920) cert. den. 
254 U. S. 640; and compare Moore v. United States, 150 U. S. 57 (1893); 
Means v. United States, 62 App. D. C. 118, 65 F. 2d 206 (1933); and Town¬ 
send v. United States, 68 App. D. C. 223, 232-3, 95 F. 2d 352 (1938). 



12 


the juiy m aki n g this comparison was not and could not be 
cured by the trial judge’s admonition to the jury to disregard it. 

The only reference in the evidence to the income tax re¬ 
turns appears in the testimony of the appellant which was 
read to the jury. This was read only after appellant’s counsel 
had been given an opportunity to suggest omissions, and had 
in fact done so in one or two minor instances (Tr. 216-218; 
also JA 49A, Tr. 259). Before that testimony was read (at 
Tr. 218-262) both the official of the Texas bank (Tr. 117 et 
seq.) and the subcommittee investigator (Tr. 160, et seq.) had 
given testimony in regard to the Texas bank account, and ap¬ 
pellant’s counsel had seen all the records in connection with 
that account. The government offered no independent evi¬ 
dence of the income tax returns, and no reference was made to 
them until the opening argument of government counsel to 
the jury. In that part of his argument government counsel 
stated that there was a strong motive for appellant to lie be¬ 
fore the subcommittee. He then read the testimony which 
appellant had given before the subcommittee in which he ad¬ 
mitted that his income tax return for the year 1945 showed 
an income of $7,740. Government counsel then stated: “Now, 
get this picture, ladies and gentlemen. Here is a man who in 
1949 had four years ago made a tax return in which he 
showed”—at which point he was interrupted by appellant’s 
counsel. A discussion at the bench out of the hearing of the 
jury immediately followed, at which government counsel stated 
it was his purpose to argue that a comparison of the income 
of appellant indicated by his Texas bank account and the in¬ 
come shown on his tax return furnished a motive for him to 
deceive the subcommittee in regard to the existence of that 
Texas bank account. The Court ruled that that argument 
should not be pursued. Appellant’s counsel then requested 
that the jury be instructed to disregard what had been said. 
Government counsel then completed his argument in a minute 
•or two, and after the luncheon recess which immediately fol¬ 
lowed and immediately before appellant’s counsel began his 
argument to the jury, the Court (having obtained during the 
recess a typewritten transcript of what had been argued to the 
jury) instructed the jury to disregard what government coun- 
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sel had stated for the reason that the deposit in the Texas bank 
account was not shown to be subject to income tax at all (Tr. 
719-725). No other request was made by appellant's coun¬ 
sel, and that ended the matter. 

It is clear that the fact, if it had been a fact, that the money 
deposited by appellant in his bank account in Texas in 1945 
was taxable income which he had not shown on his income 
tax return, a copy of which he had already furnished the sub¬ 
committee, would have been relevant as indicating a motive 
on his part to withhold from the subcommittee any informa¬ 
tion about that Texas bank account. The mistake of govern¬ 
ment counsel in assuming a connection which was not in the 
evidence is understandable, and could be made by lawyer and 
layman alike. In fact, the connection could have been mis¬ 
takenly assumed by the jury; hence the incident complained 
of could well have disabused the jury of a misconception un¬ 
favorable to appellant. However that may be, the misstate¬ 
ment of government counsel, made in the utmost good faith, 
was one of those incidents that occur in any criminal trial that 
goes on from day to day; and the prompt and effective disposi¬ 
tion of the matter by the Court must surely have dispelled any 
slight prejudice that could have temporarily occurred. 

IV 

(Answering appellant’s questions presented No. 4; appellant’s 

brief Point IHb, p. 21) 

Appellant argues that the trial court erred in permitting the 
Chairman of the subcommittee to “give his views and opinions” 
on the subject of the relevancy of the appellant’s financial 
status to the inquiry being conducted by the subcommittee. 

While the form of the question which government counsel 
put to Senator Hoey did invite an opinion, it will be observed 
that the answer which it elicited was entirely factual in form, 
and its content could well be of use to the Court in determining 
the question of relevancy, which as appellant argues was solely 
a question for the Court to decide. His answer contained no 
statement of opinion or view, but simply recited that the sub¬ 
committee was investigating the practice of individuals repre- 
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senting for compensation persons having to do business with 
the government, and in that connection was endeavoring to 
learn what appellant’s activities had been in that regard, and 
what his income tax returns might show as to compensation 
(JA 11A-12A). A question which was properly framed to 
bring forth such an answer would have been clearly unobjec¬ 
tionable, and hence the answer was also. 

V 

The evidence was sufficient to support the verdict 

(Answering appellant’s question presented No. 5, Point IV, 

pp. 21-25) 

Appellant contends that the evidence was not sufficient to 
support the verdict because of the two-witness rule in perjury 
cases. The claim is made that because the witness from the 
Texas bank could not identify the appellant in Court, and be¬ 
cause the official of the Verley company was not certain that 
appellant was “employed” as distinguished from “associated” 
with the company, there was lacking in the government’s case 
the necessary contradiction of the alleged perjurious testimony 
“in positive terms.” The argument is that at least one of the 
two witnesses, or the one witness relied upon together with cor¬ 
roborative circumstances, must himself testify to the falsity 
and the whole of it. But the case of Cook v. United States, 
26 App. D. C. 427,430 (1906), cited in appellant’s brief at pages 
22 and 23 does not support that proposition. (In that case, 
where exact time was an essential fact, the government witness 
spoke in terms of “about ten o’clock.”) To hold the most over¬ 
whelming evidence insufficient, or factually weak evidence suf¬ 
ficient, by application of an arbitrary numerical rule would 
lead to absurd results. Whatever may be the law in treason 
cases (compare Robinson v. United States, 259 Fed. 685 (1919)) 
the rule of evidence in perjury cases is more rationally related 
to the circumstances of the case. As a matter of fact, the two- 
witness rule is not applicable to the instant case where the 
prosecution relied on documentary evidence emanating from 
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the accused. 5 Nevertheless the trial court at appellant’s re¬ 
quest and without government objection instructed the jury 
against convicting except on the basis of credible evidence com¬ 
ing from two independent witnesses or one witness with cor¬ 
roborating circumstances, and against accepting the unsworn 
contradictory statements of appellant that he did have that 
Texas bank account (JA 85A-86A). There was nothing lack¬ 
ing in positiveness in the testimony of the six Government 
witnesses from the Texas bank, the Union Trust Company, 
and the subcommittee called to prove the first count. The 
combination of their testimony spelled out an overwhelming 
case. Their testimony was undisputed. They testified to in¬ 
dependent facts. 

To prove the third count the government produced the per¬ 
sonnel records of the State Department to show that employ¬ 
ment, and the testimony of an officer of the Verley company, 
corroborated by documents some of them emanating from the 
appellant, to prove the Verley company employment. Ap¬ 
pellant claims the oral testimony of Mrs. Schwartz, the Verley 
company officer, was not “in positive terms.” It is stated in 
appellants’s brief (p. 26) that the witness testified to an “asso¬ 
ciation” but no “employment.” 

There is nothing in the context of the questioning of appel¬ 
lant before the subcommittee to indicate that a narrow and 

' United States v. Wood, 14 Pet. 430 (1840); Peo v. Doody, 172 N. Y. 155, 
64 N. E. 807; Behrle v. United States, supra, 69 App. D. C. at 305-6. This ex¬ 
ception is recognized in appellant’s cases, Allen v. United States, 194 Fed. 
664,667 (1912), and Clayton v. United States, 284 Fed. 537,540 (CCA 41922). 
the Cook case would not apply to the instant case is also Intimated in the 
Cook opinion, which prefaces its statement of the two-witness rule with this 
qualification: “It would also seem that to convict of the crime of perjury 
upon oral testimony * * *” (26 App. D. C. 430; italics placed in these 
notes for emphasis). In Weiler v. United States, 323 U. S. 606 (1945), the 
court reversed a conviction for failure of the trial judge to give the two- 
witness instruction although in that case it appeared that the accused had 
contradicted himself in a letter sworn to by him before a notary public; but 
it does not appear that the government relied in the trial or at argument 
before the Supreme Court on the fact of this document emnmittwg from the 
accused to bring the case within the exception; and the Supreme Court in 
its opinion expressly applied the two-witness rule and not the exception in 
following Hammer v. United States, 271 U. S. 620, 627, which recognized 
both. 
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technical construction of the word “employment” was in¬ 
tended. Senator Hoey in his testimony at the trial used the 
word “employment” three times in a single sentence obviously 
referring to “five per centers”, who of course are paid fees and 
not salaries (JA 12A). Appellant knew the word was used in 
its broad sense, because he knew the subcommittee was trying 
to find out what compensation he had received for his activities. 
He himself used the word “employment” in connection with 
his “association” with the Verley company. He told the 
subcommittee that Mr. Bennett of the Verley company wanted 
to “employ” him, and that Mr. Bennett did “employ” him as a 
“full-time employee” at $1,000 per month or $12,000 a year 
(JA 31 A). The only time he may have applied the word in its 
narrow sense was when the other sense would have cost him 
social security deductions (JA 55A-^56A), and Ibis was not 
when he testified before the subcommittee. During an inter¬ 
view with a subcommitte staff consultant after he had testi¬ 
fied, appellant related how he had turned down an opportunity 
to make some extra money for private interests in Greece 
because he would be on a government payroll (JA 66A-67A). 
He was not unaware of the significance of his working for 
private interests on time and contacts gained through State 
Department employment and prestige. Proof of appellant’s 
association with the Verley company for compensation there¬ 
fore was irreconcilable with the truth of his testimony. 

VI 

The subcommittee was lawfully organized, the inquiry and 
the executive hearing were valid, and the testimony was 
material 

(Answering appellant’s questions presented Nos. 6, 8, and 9; 
Appellant’s brief Point IVb 26-32; IVd, 37-39; and IVc, 
39-40) 

Appellant contends that there was no showing that the full 
committee was created and hence its attempted creation of the 
subcommittee was invalid; and that it was not shown that the 
executive session at which appellant testified was ordered by- 
vote of a majority of the subcommittee as required. 
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The Committee on Expenditures and the Hoey Sub¬ 
committee were both standing committees (Tr. 85-88) and 
had existed for years (Tr. 100). The personnel of the subcom¬ 
mittee before which appellant testified was assigned and Sen¬ 
ator Hoey made its Chairman at an executive meeting of the 
full committee in January 1949 (Govt. Ex. 3, Tr. 212, JA App. 
92A). Section 134 (a) of the Reorganization Act of 1946 
authorizes each standing committee of the Senate “including 
any subcommittee” to hold hearings and require testimony and 
documents as it may deem advisable. The executive session 
at which appellant testified was called and held by the Chair¬ 
man (Tr. 107, JA 11A-12A). It had held several executive 
sessions (Tr. 109). Authority to do that had existed since the 
organization of the subcommittee in February 1948, when, in 
order to make it unnecessary to call the full committee together 
each time the subcommittee wished to hold an executive 
session, it was voted by the full committee, ten of the thirteen 
members being present, that “until otherwise ordered by the 
full committee the subcommittee or the chairman thereof be 
authorized to call and hold executive sessions whenever it is 
deemed advisable” (Govt. Ex. 7, Tr. 109, JA App. 95A). This 
act of the full committee was clearly a valid exercise of the 
power of the full committee by a majority vote to order an 
executive session, as authorized by Section 133 (f) of the 
Reorganization Act, JA App. 54A. 

Appellant also claims that the vagueness of the resolution 
or rule which defined the duties of the subcommittee invalidated 
the hearing. Authorities on the well-recognized principle that 
penal statutes must be certain in terms are cited, and it is then 
asserted that the same certainty should apply to statutes au¬ 
thorizing congressional investigations. This is unsound, as one 
of the very objects of investigations is to find out how to word 
penal statutes. Barsky v. United States, 83 App. D. C. 127, 
134 (1948), 167 F. 2d 241; Townsend v. United States, 68 App. 
D. C. 223, 232 (1938) 95 F. 2d 352. A witness before a con¬ 
gressional committee has no legal right to be informed of the 
precise powers and duties of the committee and its purpose in 
the particular interrogation. He is not entitled to that even 
after he is indicted for perjury. Hendricks v. United States, 
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223 U. S. 178,182-184 (1912). It so happens, however, that this 
appellant was informed of just what the committee wanted to 
know about him and his activities, which the subcommittee’s 
assistant chief counsel told him twenty days before he testified 
(JA 69A). 

Appellant also contends that the interrogation and testi¬ 
mony as to his Texas bank account and his double employ¬ 
ment were immaterial and of no proper concern to the sub¬ 
committee. But this subcommittee was under the duty of 
“studying the operation of Government activities at all levels 
with a view to determining its economy and efficiency.” It is 
neither economic nor efficient for the Government to have to 
do business with citizens on a basis which will permit them 
to pay “five per centers” fees. It is the government, that is to 
say, its taxpayers, who ultimately meet those bills. Far graver 
but just as practical is the consideration that it hurts govern¬ 
ment in its business dealings to have it believed that these self- 
appointed contacts are necessary. The Chairman of the sub¬ 
committee expressed the reason for the committee’s interest 
in the broad question better than appellee’s counsel could hope 
to; and accordingly his words will be adopted here as argu¬ 
ment of the appellee. These are portions of remarks made by 
Senator Hoey at the beginning of the public hearings of the 
subcommittee on August 8, 1945, a couple of weeks after ap¬ 
pellant had testified at the executive hearing. Senator Hoey 
said in part: 

***** 

The function of this subcommittee is to seek means 
to improve the efficiency and the economy of govern¬ 
ment. It is important not only that we have good gov¬ 
ernment but that'the public have confidence in the 
integrity and the decency of its Government. Forces 
which tend to create the belief that our Government 
functions with favoritism or by conniving should, if pos¬ 
sible, be eliminated. The purpose of this hearing is 
to consider the broad question of what safeguards Con¬ 
gress can take to prevent or minimize improper influ¬ 
ences. 




* 




19 


In some considerable measure businessmen, especially 
small-business men, due-to red tape and the inherent 
bigness of present-day Government, sometimes feel that 
they must hire a peddler of influence in desperation. 
One of the aims of the subcommittee is to attempt to im¬ 
prove methods of procurement and to make it easier 
especially for the small-business man to do business with 
the Government. 

The subcommittee has a bill drafted in very tentative 
form which represents a starting point for possible cor¬ 
rective legislation. Other Senators have introduced bills 
along similar lines. The subcommittee also has made 
certain recommendations to the Administrator of Gen¬ 
eral Services which I am sure will be given every con¬ 
sideration by him. In addition, the subcommittee after 
the completion of these first hearings intends to con¬ 
tinue to investigate and expose cases of favoritism or 
improper influence which come to its attention. (Print¬ 
ed Transcript of Hearings Pursuant to S. Res. 52, August 
and September, 1950, pp. 1-2.) 

The subcommittee was investigating appellant as a five per 
center (JA 12A). If he was getting paid for selling influence, 
inquiry into his financial status and income and source of in¬ 
come was an obvious way to find it out. Hence the public 
interest became involved in appellant’s personal affairs, and 
it was his duty to answer the questions put to him truthfully. 
Cf. Townsend v. United States, supra, 68 App. D. C. at 266. 

The dual employment was also a proper concern of the sub¬ 
committee. It affected the efficiency and economy of the 
government that an employee of the State Department was 
able to use his access to Greece and his position and prestige 
and his government-paid time in the interest of a private 
employer for substantial compensation and expenses. Here 
again, as in the other instance, the incidental hurt to the gov¬ 
ernment’s reputation was of even graver concern to the Con¬ 
gress. It certainly would affect the reputation of our govern¬ 
ment abroad that an employee connected with a mission which 
our State Department was undertaking to send over to Greece 
to observe elections in the interest of freedom and purity of 



20 


suffrage was spending the best-paid if not the major part of his 
time trying to get essential oils for a perfume company. Our 
Greek friends might well have been provoked to admonish us 
“Physician, heal thyself.” 


VII 

Appellant did in fact testify as charged in the third count 

(Answering appellant’s questions presented No. 7, Point IVc, 

pp. 32-37) 

Appellant contends that the proof did not show that he testi¬ 
fied before the subcommittee in substance and effect as alleged 
in the third count of the indictment. It is claimed that in order 
to make out this charge the government lifted a portion of the 
appellant’s testimony out of its context to give it a meaning it 
did not truly have, in “flagrant disregard” of Meyers v. United 
States, 84 App. D. C. 101 (appellant’s Brief, p. 35). 

The third count charged that the appellant testified that 
when he took employment with the State Department on a 
mission to Greece he was not in the employ of anybody else 
and had already discontinued his employment with Albert 
Verley & Company of Chicago, Illinois (Indictment, JA 5A). 
The undisputed evidence showed that appellant was employed 
with the Verley company for the thirteen-month period from 
July 1945 to August 1946, and that for about four months 
within that period from November 1945 to March 1946 he was 
employed also by the State Department with the Grady elec¬ 
tions mission to Greece, and for that four-month period re¬ 
ceived compensation from both employers and expenses from 
both for the same trip to Greece. These facts are not disputed 
by appellant, but he insists he did not testify to the contrary 
before the subcommittee. 

The testimony of appellant on the subject, including the por¬ 
tions quoted in appellant’s brief pp. 33-4, 36, is here set forth, 
unbroken in the order oven before the subcommittee: 

# # * * * 

Mr. Rogers. And you had no other bank account at 
all except the Union Trust Company in 1945; is that 
correct? 
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Mr. Maragon. Yes, sir. 

Mr. Rogers. Do you have any brothers? 

Mr. Maragon. I have two brothers surviving. 

Mr. Rogers. What are their names? 

Mr. Maragon. Their names are George and Peter; 
and tiie first time I have seen them in 39 years was 
when I went to Greece on the Grady mission to observe 
the elections in Greece. I had not seen them for 39 
years. 

Mr. Rogers. They are in Greece? 

Mr. Maragon. That is right; and my mother and my 
father had already been dead and that was the first 
opportunity I had to see them. 

Mr. Rogers. Did your brother borrow any money in 
that year 1945? 

Mr. Maragon. Borrow any money? No, sir. 

Mr. Rogers. Now, let’s go to 1946. Did you have the 
same bank account in 1946? 

Mr. Maragon.. Yes, sir. 

Mr. Rogers. Did you have any additional bank ac¬ 
counts in 1946? 

Mr. Maragon. No, sir. 

Mr. Rogers. You had the same safe deposit box? 

Mr. Maragon. Yes, sir. 

Mr. Rogers. Did you have any income from anyone 
except the Verley Company? 

Mr. Maragon. The Verley Company, and I believe 
the State Department. 

Senator Mundt. What was the income from the State 
Department? Were you working for the State Depart¬ 
ment then? 

Mr. Maragon. Senator, when the mission was or¬ 
ganized to go to Greece to supervise the elections there, 
the State Department wanted about a dozen citizens of 
Greek extraction who spoke the language to act as inter¬ 
preters and otherwise. I was one of the twelve who 
was accepted by the State Department and went over 
there to act as such. 
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Senator Mttndt. This was from a salary or expense? 

Mr. Maragon. Yes, sir; I was not in the employ of 
anybody else then. 

Mr. Rogers. According to your income tax return 
for 1946, you report $6,000 from Albert Verley Com¬ 
pany; is that correct? 

Mr. Maragon. That is correct. 

Mr. Rogers. You previously testified you were to get 
$1,000 a month. Was that reduced in 1946? 

Mr. Maragon. In 1946,1 went to work seven months 
because Drew Pearson began his first articles against me 
and Mr. Bennett found it embarrassing to continue me. 

Mr. Rogers. So your services were discontinued? 

Mr. Maragon. That is right. 

Mr. Rogers. Is that the time you went to work for 
the State Department? 

Mr. Maragon. That is right. 

All the foregoing testimony was, of course, read to the jury 
and considered by it in determining whether the appellant had 
testified as the indictment alleged (JA 20A-50A, 34A-36A). 

Appellant says that the wording of the Chief Counsel’s 
question “Did your brother borrow any money in that year 
1945” [italics supplied for emphasis] shows that Mr. Rogers 
knew as well as appellant did that the employment with the 
State Department was in 1945 (as though the sentence read: 
“Did your brother borrow any money in that year 1945 when 
you went to Greece on the Grady Mission?”) The conclusion 
which follows from this assumed fact is not suggested in appel¬ 
lant’s brief. Presumably its purpose is to change the context 
of appellant’s later testimony in regard to his dual employ¬ 
ment. But it fails to do that, because it is contradictory and 
not explanatory; for the appellant could not have gone to 
Greece on the Grady Mission for the State Department in 1945 
and also have gone there on the same Mission after the termi¬ 
nation of seven months’ employment with the Verley company 
in 1946. 

If the assertion in appellant’s brief that Chief Counsel knew 
that it was in 1945 that appellant worked for the State De¬ 
partment is made for the purpose of suggesting that the Sub- 
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committee knew all the time the true facts about the double 
employment and was simply trying to entrap the appellant 
into perjury, that conclusion is also unfounded. Even if it 
were true it would be no defense in law; but any intimation 
that this subcommittee, a fact-finding body, was in this in¬ 
stance seeking lies for prosecution purposes needs answering. 

There is no basis for such a conclusion. Appellant’s state¬ 
ment “I was not in the employ of anybody else then” was 
gratuitously added although it was also responsive to one part 
of Senator Mundt’s two-part question. When appellant 
shortly following testified about Mr. Bennett’s having to let 
him go after seven months in 1946, Mr. Rogers asked “Is that 
die time you went to work for the State Department?”, show¬ 
ing clearly that he believed, or at least assumed the truth of 
appellant’s prior statement and supposed he must have taken 
the State Department employment when he lost out with the 
Verley company. It was not until August 12,1949, fifteen days 
after appellant testified, that the consulting accountant to the 
subcommittee discovered the dual employment (JA 67A). 

The whole basis for appellant’s assumption that the Chief 
Counsel of the subcommittee knew that appellant’s employ¬ 
ment with the State Department was in 1945 is the wording 
of Mr. Rogers’ question, “in that year 1945.” It is assumed 
that Mr. Rogers understood appellant to say he went to Greece 
for the State Department in 1945, and was more or less repeat¬ 
ing what appellant had said about going to Greece “in that year 
1945.” But appellant did not say that it was in 1945 that he 
saw his brothers in Greece, or that it was in 1945 that he went 
to Greece with the Grady mission. All he said was that those 
two things happened at the same time. 

The correct significance of Mr. Rogers’ statement “in that 
year 1945” is indicated by the context of the entire examina¬ 
tion. The chief counsel conducted his examination in a gen¬ 
eral way according to years. He first questioned appellant 
about his income and activities in the year 1945. He then 
passed on to the year 1946. In fact he said so: “Now, let’s go 
to 1946. Did you have the same bank account in 1946?” (JA 
35A). This was immediately after the question “Did your 
brother borrow any money in that year 1945?” The examina- 
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tion before the question about appellant’s brothers which 
brought forth appellant’s statement about the Grady Mission 
was in regard to lie year 1945; in fact, the last question before 
it mentioned that year (JA 34A-35A). This context shows 
that the true meaning of Mr. Rogers’ question would be stated 
in these words: Did your brother borrow any money in that 
year 1945 about which I have been questioning you? The 1945 
question immediately preceding that disputed question, and 
the 1946 question immediately following it, have both been 
omitted from the additional testimony which appellant has 
selected for quotation in his brief to show a distortion of con¬ 
text by the Government. 

Appellee respectfully submits that the record in this case 
and the argument in appellant’s brief do not show that the gov¬ 
ernment has been guilty of a disregard of that part of the rule 
which it controls, approved by this Court in Meyers v. United 
States , 84 App. D. C. 101, 107-108, 171 F. 2d 143 (1948) that 
a charge of perjury cannot be sustained or defended by lifting 
a statement out of its true context. 

VIII 

The instructions were correct and adequate 

(Answering appellant’s point present No. 10; appellant’s brief 
Points V and VI, pp. 46-52) 

Appellant contends that the trial court erred in not granting 
defense Instructions 10 and 11,9, and 7. 

Instructions 10 and 11 (appellant’s brief, App., p. 62). 
These Instructions were that corruption, malice, and de¬ 
liberate intent to deceive must be shown to prove perjury. 

These instructions were denied by the trial judge, who ruled 
that to constitute perjury it is not necessary that a false state¬ 
ment knowingly made under oath must be made with intent 
to deceive the tribunal. 

This of course is sound. Can a person escape liability for 
perjury by telling the unsworn truth to the members of the 
tribunal beforehand and thereafter persistently testifying to 
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the contrary under oath? In this very case the trial judge at 
appellant’s request instructed the jury that appellant could not 
be convicted on his unsworn statements contradictory of his 
sworn testimony (JA 86A). When a false statement is know¬ 
ingly made, the perjury is complete. It cannot even be erased 
by a subsequent sworn recantation in the same hearing. United 
States v. Norris , 300 U. S. 564,573-576 (1937). 

“Willfulness” does not mean an intent to deceive in perjury. 
It has many meanings. See Townsend v. United States, 68 
App. D. C. 223, 228-230, 96 F. 2d 352 (1938). In Screws v. 
United States, 325 TJ. S. 91,107 (1945) relied on by appellant, 
the Court adopted the meaning “with a bad purpose" to avoid 
the alternative of declaring the statute there involved uncon¬ 
stitutional. That case is not authority for the proposition 
that in perjury cases there must be an intent to deceive. The 
elements of the offense as explained to the jury in this case in¬ 
volved “a bad purpose,” for that purpose necessarily prompts 
false testimony under oath which is not believed to be true 
when stated. 

Instruction No. 11 is evidently taken from language of the 
court in Lambert v. People, 76 N. Y. 220,225-6,32 Am. Rep. 29, 
cited in appellant’s brief, p. 43. In that case the prosecution de¬ 
pended on a somewhat fine grammatical construction of an 
affidavit, and in reversing the conviction the court used the 
words “willfulness, corruption, and malice.” These words add 
no elements to our own statute, which was properly defined and 
applied. 

Instruction No. 9: Appellant complains that his Instruction 
No. 9 (Appellant’s Brief, Appendix, p. 61) should have been 
read along with his Instruction No. 8 (Id.) which was granted 
and read. 

The trial court denied Instruction No. 9 because it was a 
repetition of No. 8 (Tr. 679). In this he was clearly right. 

Instruction No. 7: This instruction reads: 

7. Every defendant is presumed to be innocent until 
his guilt is established to the extent required by law 
and beyond a reasonable doubt. This presumption re¬ 
mains with a defendant until such time in Hie progress 
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of the case that you are satisfied of the guilt beyond a 
reasonable doubt. The presumption of innocence is to 
be regarded by the jury in this case as evidence in the 
defendant’s favor and is to be treated by you as evidence 
giving rise to resulting proof to the full extent of its 
legal efficacy. 

The jury are instructed that considering all of the 
facts in this case the presumption of innocence may be 
sufficient to turn the scale in favor of the defendant 
(Appendix to Appellant’s Brief, p. 61). 

The trial court read the first two sentences and did not read 
the last two. This action is complained of on the authority 
of Agnew v. United States, 165 U. S. 36 (1897). But that case 
is authority for the contrary. That precise language was de¬ 
scribed as tending to mislead, and the Court held that the trial 
court had properly refused to instruct in those words (165 U. S. 
at 51-52). 

Appellant also contends that the trial court committed error 
in applying to both sides the rule as to inference arising from 
failure to call a “peculiarly available” witness. This rule was 
injected into the case by appellant’s counsel, who requested 
the trial court to state the rule to the jury as against the gov¬ 
ernment (Tr. 677-8). In argument to the jury (Tr. 681-725) 
government counsel made no mention of the rule which as given 
to the jury was made applicable to both sides (JA 87A), as it 
should be. 4 


4 “The rule, even in criminal cases, is that if a party has it peculiarly within 
his power to produce witnesses whose testimony would elucidate the trans¬ 
action, the fact that he does not do it creates the presumption that his testi¬ 
mony if produced would be unfavorable.” Graves v. United States, 150 U. S. 
118 (1893). The statement “even in criminal cases” as used in that opinion 
meant even against the accused in criminal cases, as its context shows; for 
there the Supreme Court reversed a conviction for comments of the prose¬ 
cutor that the accused’s wife was not called as a witness in his behalf, 
* 

pointing out that his wife would not be a competent witness for either side. 
(The law is not so here. A wife is a competent but not a compellable wit¬ 
ness. 14-306 D. C. Code 1940). See also: BeUici v. United States, No. 10525, 
and Lewis v. United States, No. 10526, this Court, decided August 2, 1950. 
Point 4. 



27 


It was appellant’s counsel who first mentioned that rule to 
the jury, and made full use of it as applying to a list of uncalled 
witnesses (Tr. 733 et seq.). Government counsel devoted a 
considerable part of his argument to answering appellant’s 
counsel on this point, but it was purely defensive (Tr. 759-764) 
and no attempt was made to suggest that the government’s case 
was strengthened in any way by application of the inference. 

Appellant’s complaint about the charge generally (Point 
YIc, pp. 51-52) could only be answered in the same generalities. 
The charge as a whole was eminently fair and complete. The 
suggestion that the record shows reversible error not discovered 
by counsel at the time is a misrepresentation which can only 
be excused by the notorious modesty of appellant’s counsel. 

CONCLUSION 

It is respectfully submitted that the judgment of sentence 
should be affirmed. 

Respectfully submitted. 

George Morris Fat, 
United States Attorney. 

Charles B. Murray, 

Stafford R. Grady, 
Assistant United States Attorneys. 
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This reply brief is direcl^d to appellee’s argument upon 
the question of the applicability of the so-called * 4 two- 
witness’’ rule contained in Point V of its brief, at page 
14; this subject is discussed under Point IV a, of appel¬ 
lant’s brief, at page 21. 

Notwithstanding the Government’s argument that “To 
hold the most overwhelming evidence insufficient, or fac¬ 
tually weak evidence sufficient, by application of an ar¬ 
bitrary numerical rule would lead to absurd results”, 
page 14 of appellee’s brief, the “two-witness” rule is 
the law of the Federal Courts. Wetter v. TJ. 8., 323 U. S. 
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606. It will be recalled that in the Weiler case the 
Government asked that the Supreme Court abandon the 
rule. This the Court refused to do. 

The Government argues, however, that the 44 two-wit¬ 
ness” rule is inapplicable to the instant case, citing United 
States v. Wood, 14 Pet. 430, People v. Doody, 172 N. Y. 
155, 64 N. E. 807, and Behrle v. United States, 69 App. 
D. C. 304. 

Behrle and Doody are inapplicable. Each state a rule 
of necessity. It is only where the circumstances of a per¬ 
jury case are such that the falsity may not be established 
by direct evidence that circumstantial evidence will be 
sufficient. In the Behrle case this Court said, pages 305- 
306, 4 * This is necessarily so because in the nature of 
things it is not possible for the prosecution to prove, 
except through circumstantial evidence, that the accused 
actually remembered the facts which he had formerly 
sworn to.” The circumstances of the instant case do 
not admit of the application of this rule for it may be 
employed only in the strict circumstances requiring its 
application since it is a departure from the long-stand¬ 
ing principle that there must be direct and positive evi¬ 
dence of the falsity of the statement under oath, and 
that circumstantial evidence of such- falsity, no matter 
how persuasive, is insufficient to sustain a conviction. 
United States v. Otto, 54 Fed. 2d 277; Allen v. 27. S., 194 
Fed. 664; Radomsky v. 27. S., 180 Fed. 2d 781. See also 
annotations at 15 A. L. R 634 ; 27 A. L. R 857; 42 A. L. B. 
1063. Nor does the mere absence or failure of proof war¬ 
rant the application of the rule. In striking down a 
contention similar to that of the Government in the pres¬ 
ent case, Circuit Judge Chase in United States v. Otto, 
above, stated, page 279: 

44 The subject-matter here was whether the de¬ 
fendant talked to O’Connell in 1927 about the Albany 
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Baseball Pool. That was susceptible of direct proof, 
although we may well assume that no such proof 
was actually obtainable. Inability, or failure for any 
other reason, to produce it at this trial, left a charge 
capable in its nature of being proved by direct and 
positive evidence wholly unproved by such evidence 
and so unproved as a matter of law.” 

Nor is the Wood case apposite. The rule is there 
stated to be that the ‘ ‘two-witness” rule will not apply 
* 4 where a person is charged with perjury, directly dis¬ 
proved by documentary or written testimony springing 
from himself”, page 441. But, as construed, where docu¬ 
ments are relied upon to establish perjury, the documents 
themselves and alone must directly and positively estab¬ 
lish the falsity of the statement under oath. Radomsky 
v. Z7, S., above; Sullivan v. U. S., 161 Fed. 255, 256; Allen 
v. U. S., above. 

Notwithstanding the above but conceding arguendo that 
the instant case falls within the purview of the Wood 
case, the conviction should be reversed because of the 
failure of the Trial Court to charge upon the theory of 
the Wood decision. No suggestion or intimation was 
made by the prosecution during the trial, or at any time 
prior to the submission of its brief in this Court, that it 
had pitched its case upon the principles of the Wood 
case. Appellant offered his Instruction No. 5 (App. 60) 
based upon the “two-witness” rule and the Trial Court 
charged upon the same theory (J. A. 85A, 86A); the 
Government offered no instruction upon this point or 
made objection either to the prayer or the charge, and 
it was so submitted and considered by the jury. This 
eliminated from the jury’s consideration the essential 
question of the sufficiency of the evidence to convict; 
whether there was documentary or written evidence ema¬ 
nating from the appellant; what such documentary or 
written evidence must consist of and whether it was di¬ 
rect and positive to a degree sufficient to controvert the 
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oath of the appellant. In short, the jury had no oppor¬ 
tunity to test the quality and quantity of the evidence 
under the principles now contended for by the Govern¬ 
ment. In the Wood case the jury were properly iu<- 
structed, page 444. The failure of the Trial Court to 
charge upon the theory which the Government now urges 
to sustain the conviction most certainly misled the jury 
to the prejudice of the appellant. It was not harmless 
error. Weiler v. United States, 323 U. S. 606, 611; Bruno 
v. United States, 308 U. S. 287,293-294. 

Respectfully, 

Irvin Goldstein 

1406 G Street, N. W. 

Washington, D. C. 

. Edward J. Hayes 
* ., * 1025 Connecticut Avenue, N. W. 

Washington, D. C. 

v • :'i 

William Kehoe, Jr. 

1331G Street, N. W. 

Washington, D. C. 

Attorneys for Appellant. 







